SIHC CC 118 of 2004

IN THE HIGH COURT
OF SOLOMON ISLANDS

(Goldsbrough, 1)

BETWEEN: ATTORNEY GENERAL Claimant
(representing the Commissioner of Lands
and Secretary of Housing)
AND: HILDA KARI Respondent
Date of Hearing: 1 December 2009

Date of Decision: 7 December 2009

Mr. R. Firigeni for Claimant
Mr. B. Titiulu for Respondent

JUDGMENT

Following the arder made by the court on 18 March 2009, this court is hearing the
applications for monetary orders that had previously been adjourned sine di.

The claimant represents the owner of the house which is the subject of these
proceedings, a government Class 1 quarter intended for occupation by senior officers
within Government. Tt had been so occupied whilst the defendant held the position of
Member of Pagliament unti1 she lost her seat in December 2000.

Since December 2000 the defendant has continued to ocoupy the said quarters without
authority.

The order made on 18 March 2009 required her to leave the premises. That has not
occurred as, subsequent to that order, a letter of authority was given to the defendant
from the responsible authority, exhibited in these proceedings and dates 21 July 2009.

This is therefore a claim for mesne profits from 5 December 2000 to 21 July 2009 the
period during which the defendant occupied the premises without authority.

The claimant relied upon the amended ¢laim, the judgment of 18 March 2009 and
four sworn statements together with the evidence from Browyn Oloni who had
prepared a valuation report. The defendant presented no evidence at the hearing
although the matter had been adjourned at her request from 29 QOctober 2009 until this
hearing date for the defendant to respond to the valuation report prepared by the
claimant ard fo seek his own valuation report.

The evidence, mainly unchallenged, establishes the untawful cccupation and the
period thereof. What is challenged in these proceedings is the monthly rental amount.
In evidence for the claimant this is said to be an average over the whole period of
$8000 (eight thousand) dollars per month. The chatlenge came in the form of cross
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examination of the witness Oloni who is employed in the Mimistry of Lands as a
senior valuer.

The evidence of Oloni was to the effect that an average was taken over the whole
period as no data exists as to what the rent for the years 2001-2004 should be. This
was a period of tension in Solomon Islands. Whilst she was prepared 1o conceded that
the rental for that period would be less than the $8000 per month now claimed as an
average, and suggested that it would have been within the range 34000-8000, whereas
now it would be in the range $10000 and above, she d not concede that the average
should be put at below $8000 for the entire period.

On the basis of the evidence and the questions that were put to the witness on behalf
of the defendant I have no hesitation in concluding on the balance of probabilities that
the average rental payable over this period could properly be said to be $8000 per
month. 1t is clear that it would have been less during the earlier years, and would be
more presently and probably since the intervention that cansed the tension to subside
in 2004/5.

Given that finding and that nio other evidence was challen ged in these proceedings, it
remains a question of mathematical ealculation as to what the final order is fo be. I
also note in her evidence that the valuer refers to allowance that might be made
against the rent payable for improvements but that, in spite of requests, the defendant
has still not provided details of her expenditure on improvements.

In addition to the claim for damages due to trespass, disposed of by the order
proposed for mensne profits, there is a claim for aggravated or exemplary damages.
This is based on the continuing illegal occupation of the government quarters when
there is such a demand for housing and shortage of revenue for the government.
Whilst the court appreciates the reasons for the claim, which are not challenged, the
court is not inclined to order aggravated or exemplary damages in this case. Whilst
the claim was filed in 2004 it was not until 20 October 2008 that the claim in its
present form was filed, and since the claimant obtained an order that the defendant
vacate the house, the sams defendant has since given the same defendant authority to
remain in the same house. There is no doubt reason for this to happen, given the
extent to which the representative of the claimant went to obtain the eviction order in
the first place, and given that the reasons must exist it is not unreasonable to assume
that the defendant believed that good reason existed as well, TN that event agpravated
or exemplary damages are not indicated.

The order made by the cowrt in these proceedings is that the defendant pay to the
claimant $736,000.00 and the costs of these proceedings, such costs to be agreed or
taxed and in any event payable within 28 days from the date of delivery of judgment.
Interest on the judgment debt will be payable at the prescribed interest rate if ot paid
with 28 days of the date of delivery of judgment.

Dated this 7™ day of Decemb

Frcna]

Judge Goldsbroy




