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DEVELOPMENT BANK OF SOLOMON ISLANDS V- PAUL KUKITI {Trading as or under 
the mire Sustaimhle Saumlling Scnia.-s) 

HIGH COURT OF SOLOMON ISLANDS 
(KABUI,J). 

Gvil C1se No. 109 of 2003 

Date of Hearing: 
Date of Judgment: 

18'" August 2003 
22'"1 August 2003 

MrG. Fa'aitcufortheP/aintiff 
M ,s, A . N. Ton11m1tu for the Defi-111&nt 

JUDGMENT 

Kabui, [. This is an application by Summons filed by the Plaintiff on 24'" June 2003, seeking the 
following orders-

1. The Plaintiff have leave tenter judgment herein against the Defendant in the sum of 
$209.355.58 together with interest thereon at the rate of 16% per annum from 31" 
March 2003 up to and including the date of payment and costs. 

2. The Plaintiff have leave to sell by public tender the property within the Fixed Te1m 
Estate 192-010-112 situated within the Ranadi Industrial Estate, East Honiara; 

3. No tender is to be accepted without the further leave of a judge in Chambers; 

4. The Defendant upon notice deliver vacant possession of the prope1ty in Parcel 
Number 192-010-112; 

5. Notwithstanding order 4, the Defendant, his servants, agents, invitees, licensees or 
others entering the land in Parcel Number 192-010-112 under the Defendant's authority 
fo1thwith vacate the same and fo1thwith remove all his or their chattels from the same; 

6. The Defendant, his servants, agents, invitees, licensees or others entering the land in 
Parcel Number 192-010-112 under the Defendant's authority be pennanently restrained 
from entering the said loan; 

7. The High Comt Sheriff or his officers shall attend and enforce, as is reasonably 
necessary, the tenns of the preceding order, by giving vacant possession of the 
property in Parcel 192-010-112 to the Plaintiff and the Sheriff shall have the assistance 
of tl1e Honiara Police Conunander and his officers, to cany out this orde1; 

8. The Honiara Police Conm1ander to assist the Sheriff in his duties in giving vacant 
possession of Parcel No. 192-010-112 to the Plaintiff; 

9. The Defendant pays the Plaintiff's costs of and m connection witl1 this action 
including this application; 

10. Such fu1ther order or other order a~. this Honourable Cou1t deem [meet.] 
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Misplacement of affidavit filed on 15"' August 200J in this case. 

Before I went into the court room yesterday to deliver my ruling in this case, I discovered by accident 
an affidaviL filed by the Defendant in this case had been placed by mistake in another Court File. This 
other File is DBS! v. LUK.ISi Civil C1se No. 072 of 2001 listed before me for hearing today. I was 
checking this File when made the discovery. I revealed this to both parties in open court and told 
them that this affidavit did contain relevant facts which escaped my attention when I wrote my rnling. 
I said that I needed to consider these facts and in doing so could alter my decision in this case. I said 
I would need to adjourn to rewrite my judgment in the light of this discove1y. Counsel for the 
Defendant, Mrs. Tongarutu, was the one who filed the affidavit on 15"' August 2003 in support of the 
Defendant's case and did not object to my suggestion. Counsel for the Plaintiff, Mr. Fa'aitoa, was not 
present but his lay representative was in Court on his beh,1lf. He too, did not object to my suggestion. 
I therefore adjournecl the sitting fot -1 :OJ pm this afternoon al which time I will deliver my judgment. 

The Facts. 

An offer was made by the Plaintiff as the lender to the Defendant as the borrower on 12"' August 
1994. 1be loan offered was in the sum of $118,098.00 ,u the interest rate of 14% for a term of 10 
years. "The monthly repayment was in the sum of $1,837.00. A charge was created over the property 
in Parcel No. 192-010-112 as security for the repayment of the loan together with a bill of sale over 
the sawmill equipment and truck. The Defendant as the borrower accepted the loan offer from the 
lender on 16"' August 1994. In 1996, the Plaintiff again made an offer of $55,000.00 to the Defendant 
as the borrower thus increasing his total commitment to $172,325.00. The interest rate was 16% per 
annum. The term of this loan was 8 years with the monthly repayment of $3,159.00. The Defendant 
accepted this second offer on 14'" April 1996. The existing charge was varied accordingly but the bill 
of sale remained intact. The Defendant has failed to repay the loans as agreed by him in the said loan 
Jgreements. 

The Plaintiff's case. 

The Plaintiff has come to Court under Order 14, rule l(a) of the High Court (Civil Procedure) Rules, 
1964, 'the High Court Rules'. 1vlr. Ne'e in his affidavit filed on 24'" June 2003, sets out the facts 
regarding the loans borrowed by the Defendant from the Plaintiff and confirms the outstanding debt 
owing to the Plaintiff being $212,110.38 as at 30'" April 2003. He states that he believes the 
Defendant has no defence to the action brought against him by the Plaintiff. The Defendant filed an 
affidavit on 29'" July 2003 in response to the Summons filed by the Plaintiff in which the Defendant 
spoke about his lease with Seaways Ltd and the tenant's failure to pay rental since January, 2003. The 
Solicitor for ANT Legal Services did file a Memorandum of Appearance on 18'1, July 2003. When the 
Plaintiff's Summons came up for hearing on 29'" July 2003, it was not heard. Instead, the Court heard 
an application by Notice of Motion filed by the Defendant on 24'" July 2003 seeking extension of time 
for the delivety of a memorandum of appearance and defence. I dismissed the-application in my 
ruling dated 30'1, July 2003. The Defendant then filed his defence on 1" August 2003. The Plaintiff's 
case is that the defence filed by the Defendant should be struck out and leave be [(ranted to enter 
judgment against the Defendant for the sum claimed by the Plaintiff there being no defence on the 
merits or an arguable case. 

The defence filed by the Defendant. 

Counsel for the Defendant, 1vlrs. Tongamtu, argued that the case should proceed to trial because the 
defence had been filed. She pressed for th,. Summons filed on 24'1, July 2003 by the Plaimiff to be 
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struck out on the ground that it undermined the action proceeding to trial. I have studied the defence 
filecl hy the Defendant and have come to the conclusion that the essence of the content of that 
document is that there were legitimate reasons which caused the Defendant to default in his 
repayments of the loans. Paragraphs 5, 6 and 8 of the defence do raise the same issue addressed in 
the Defendant's affidavit filed on 29"' July 2003 referred to above. The failure of Seaways Ltd. to pay 
rental to the Defendant being that issue is of no significance in absolving liability from the Defendant. 
That issue is not and cannot be a good defence or a fact which entitles the Defendant to defend the 
action generally. The other issues raised in the defence are not issues constituting grounds for a good 
defence on the merits or which would entitle the Defendant to defend the action generally. The 
Defendant however filed a subsequent affidavit on 15'" August 2003 in which he said that he had 
repaid the sum of $126,947.00 leaving the balance of the loans owing being $45,000.00. The 
Defendant has admitted in his affidavit evidence filed on IS"' August 2003 that he owed the balance 
of $45,000.00 to the Plaintiff. That patt of the debt is clearly undisputed. Clearly, under Order 14, 
rule I (a) of the High Court Rules, the Coutt may act in favour of the defendant only on the basis that 
the facts disclosed by the defendant do disclose a good defence on the merits or are sufficient to 
entitle the defendant to defend the action generally. The Statement of Oaim claims the sum of 
$209,355.58 but "~th interest calculated to 30'" May 2003, the total sum may well be $335,295.37. The 
Defendant is clearly disputing the accuracy of the total claim by the Plaintiff. TI1e other issue similarly 
imenwined is the ,\mount already paid by the Defendant as ,illeged by him in his affidavit. Clearly, the 
Plaintiff does not admit that the Defendant has paid $126,947.00, leaving only $45,000.00 
outstanding. These two issues clearly do constitute a dispute over facts which must proceed to trial. 
(See Lynde v.Waithman [1895] 2 Q.B.D. 180). For that reason, I do hereby give leave to the 
Defendant to defend the action on that basis. 

The counter-claim. 

I ,vii! not disturb the Defendant's counter-claim. I will deal with it at the trial stage of the action. 

Leave to enter judgment under Order 14(1)(a) or under Order 34( 6) of the High Court Rules. 

The Plaintiff did not for some reason apply under Order 34(6) of the High Coutt Rules for judgment 
on the admission made by the Defendant in his affidavit filed on 15'" August 2003. The admission 
apparently was made well after the Plaintiff's application for leave to enter judgment on the ground 
that the Defendant had no defence. For this reason, I will have to proceed on the basis that the 
Defendant had no defence to the whole amount claimed by the Plaintiff and put aside any notion of 
appl)~ng Order 34(6) of the High Cotut Rules to this case. 

The power to enter judgment under Order 14, rule l(a) of the High Coun Rules is discretionary 
bec,rnse if there is a good defence or good reason for the defendant to defend the action, no leave 
should be granted. This is fairly clear from the wording of the last sentence in Order 14, rule l(a) of 
the High Coutt Rules. However, Order 14, rulel(a) of the High Coutt Rules should not be invoked in 
all applications for the procedure is intended for proper cases only in that the procedure should not 
be used where there is clearly a good defence on the merits to be raised. (See Dorr v. Brown (1936] 
1 All E.R. 543). As I have said, the facts deposed to in the affidavit filed on 15'" August 2003 do 
disclose a good defence on the merits. I do not therefore have any reason to refuse leave to enter 
judgment against the Defendant for the sum of $45,000.00 with interest. The Plaintiff's application is 
granted to that extent. I grant leave to enter judgment accordingly for the sum of $45,000.00. I will 
reserve costs until the end of the trial. The judgment may have to be entered in accordance with 
Form 6 in Appendix F as set out in the High Comt Rules. This is not the case of seeking leave to 
enter judgment under Order 13, rule 11 or Order 29, rule 13 of the High Coutt Rules. This being the 
case, the Plaintiff will have to come back for an order for sale of the charged propetty and other 
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.rncill,uv 01-clc-rs under Order 54 of the High Court Rules. In this cc1sc, it me1,· be wise to w,1it until the 
t1i1l I:: :~oncluded before <lll order for s,11; is ll1<H .. k· :rnd olher relc\·,lJl) cirdcr) :]<.; th~ C!St' !"!!<1',' be. rn:,~' 
,1rclers oi this Coult therefore .ire-

L._'cl\'t: is ?/,lllLed to enter judgn1t·nt ,1g.1inst rht Dt·fellcL1nL fur thl· sum ul S4),'.JCC.:::>:: 
\\·ith interest. 

1 Tlw costs he resc1ved until the u-i.1I of the ,1ctiun is concluded. 

F Cl. l\sctbui 

Judge 

,.. 




