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MURIA'ACJ: Toe appellants had each pleaded 13uilty to a charge of 

Hc,usebreaking contr9.ry to sec'c:ion 29:3 (=.J of the Penal Code =.nd were 

-s::;.,:-h sentenc"2d to I months imprisonrnent. E::;.c:h Co'! the 3.:;·pellants filed 

'3. notice of apI'e=.l personally. At the hearing of the appeal t-lr 

29.dclyffe repY'esented bo-ch ;\risone1:'s. 

::emend his dients' grounds of 3.p1'e9.1 to include 3. ground 'that the 

c·h::;.rges upon ·.tJhich the ::;.ppellants were convicted \ .. ere bad Ie'!' 

L'-lr Ta1'3.s3.:3.9. r,=pr'esenting the Crown did not C\1'1'ose the 

The off"2Dc'e 1..mder sec,ticm :2:;':3 c\f the Penal Code is committed 

where 9. per'son bre '3.ks ::tna enters ::tny of the buildings s}:,ecified under 

th9.t sectic\n g,n~commits a felony therein. The offence involving the 

bre=J.:ing and ent.ering of another's dwelling house with intent to commit 

a felony therein is an offen':'e ':'r'?ated by section ::~!2(a) ':>f the Penal 

i~cde. in this C'3.se e'3.ch of the =.ppell::tnts ""::;.s charged l.mder secticiD 

29:3( 9.) (:,i the F'?nal (c,de 3.nd the p::trtic'J.le.rs ·.tJere the.t: 

:>]} the 1,~th .~pril . - ..... -. did break and enrer ............ ..... J..~-!::r~ • 

the dh'eJ.121!g :>~~.~='? ·::'t ~··Il"S ViJ.~ki.· l;·~_€·a2 i.:TJ3. -.vir.h 1'nrent ro 
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st2al rh2reiI) and jie·j _"',2.311 rherej/j OJJe NatiL;nal F?J:a:..=onic 
Tape Recl'rder, ,-alued af. $41.·/i).(ltJ. the pl'(.'perty of firs ~;ikky 

NagasiJ11a. " 

The appellants were not legally represented :::.nd e'3.ch pleaded 

guilty to the ch:::.y·ge. The l-:;o.r-ned l'iagis.trate procE::eded 6.;.'yj accepted 

h'3.ve accepted the appell::.nts' 5I.lilty pleas. The particul::.r of the 

e;f both the oif.:mces \mder sections 292(0.) and. 29:3(0.) oi the Penal 

Code. This is very unsatisfactory and puts an accused person'3.t a 

disadvan-cage position of defending himself es,pecially where he is not 

represented by a l'3.wyer. The principle of fair he'3.ring emoodies the 

requirement tha-c an accused person must know with certainty wh'3.t has 

been alleged ag'3.inst him. rJnfortunately the offences with which the 

appellants T,.;rere charged in this case were fraught with uncertainties 

'3.S they :f:l1_1rpc,r"ted. to ch'3.rge e'3.ch e\I the'3.ppell",-nts with two separate 

Judgements e,f this c.ourt in Cri.rni.na.l Case No. 1245 of 1991, CMC (Review 

JucJ'gement given on 10 Jar.ua..ry 1992). CriJninal Case No. 1167 of 1991, CMC 

(Review Judgement gi-..·-en on 13 January 19921; Criminal Case No. 1293 of 

1991, CMC: 5.lJd Criminal Case No. 147 of 1991, CMC (Review Judgement given 

l'1'2 13 April J.99::). Those (,,'3.s,es c:learly pointed out the posit.ions 

regarding oifences created under sectic-ns 292 "'-nd 293 of the Penal 

Code. Those C'3.ses '3.130 pointed c\ut tn'3.t if the c-h;;.rge alleges t'.·W 

in <:he r'n;-"~'~'Q -- .. _- :;.,- is r>3. r.t ie·'!' duplic·it.y. 

''';E'r'e r_\ad for duplicity. 

The powers of the Hign Court on :::.ppeals in criminal cases are 

In this ,'::as,e the ap;;ell'3.Dts adInitted br-eaking '3.nd entering the 

victim's house. They '3.dmitted t3..king t!":8 t'3.pe recorder ',.;rithout "the 
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accept,ed by the CippeilCilJ:s dearly juetify 2. conviction clf the offence 

of Housebreo1:ing. 

In the exereiee of my po\\'ere, under' sec"tlc'n 292(1) of the CriminCil 

tho? 

broke and entered the dwelling house of MrsVikky Nagasima and stole 

therein one National Panasonic Tape Recorder valued at $400.00~ the 

property of Mrs Vikky Nclgasima ': 

appellants offenders, o.nd s,uch irnpris, onrne m: 

2-entence is inappr·opriat,e. I dCI not ac'cept the e.uggestion that 

because an offender is, Y,oung and a first, offend.::-r·. he should nOL be 

sen"t to priE",on. In cas.::-e of serious crimes, and hc:ue,ebrew:ing i:::, E"uch 

a crime, the courts mue,t, refl.::-ct "the 2-eriousnesE". of crimes in th.::­

sentences they pass even upon a young first offender. I s2id in R -

v- l1aritino Sui1aIJX:)~ TOIDe Al.-wasu'u and l101ousafi Criminal Ca.::e No. :3 of 

1992 (Judgment gi ... ·en on [, l1aJ' 199:?,! that t,he pl.::-,s c.! yout,h ie, nc· knf"=T 

The learned N2gistrate in this, C,:::,se imposed 7 month2-

impris,clnment, on each of the appellants afte~," ta.1>:.ing in"to ac'count their 

guilty pleas, pr'evious good re::ords, their youth and their 2polclgy for 

who. t they had done. I can E"ee no re.:::.son to differ from the stand 

taken by t,he learned !-1.:::.gistr'2te. 

1-lr Racklyffe hO'wever' urged the Court tel C'NiEider the fact that 

bacaUEe of their' youth and their iirEt brush with the law, the period 

which the appellants h2d alre2dy s.pent in prison is sufficient, to bring 

horne to them th.::- cone,eCJuenc'es of th.::-ir crimes. I think there iE', for'ce 

in counsel'E', E",uggee,t.ion. I am sure bc,th 2ppellants have had a t~ste of 

what pr·iE'.on i=- and they have no doubt learnt wh2t is in etore for them 

E',hould they offend again. 
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In t,hose CirCUIT:21cf):-e f' prOPGs~ ~hereiore to order that the 

appellants need not serve the remainjer of their se;)tences and that 

they be released f orthv.·ith. The appellants will realif'e that should 

they offend again, there can be no question of any sympat,hy from the 

Court. 

(G.J.R Muria) 

ACTING CHIEF JUSTICE 
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