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LAM) APPEAL COURT C.L.A.C CASE NO. 13/98

IN THE MATTER OF SAREA1 CUSTOMARY LAND DISPUTE. LR 681

BETWEEN:

.VXD:

1. ANTHONY ENESEA
2. HUBERT SELE

1. NELSON KILE
2. DO RAH KIKOLO

1st Appellant
2r.d Appellant

1st Respondent
2nd Respondent

JUDGEMENT

This is an appeal against the decision of the Isabel Local Court dated the 7th day of
September 1998, to the Isabel Customary Land Appeal Court, over Customary Land
known as SAREAI CUSTOMARY LAND.

We remind ourselves as usual that it is for the appellant to show that the decision of the
Ixicai Court is erroneous in law, or in fact or in custom or the balance of the evidence in
the Local Court out weighs the decision of the local court so that the court could not have
come to the decision it had infact made.

I. nl< s.s iiiid until that is proved on the balance of probability, this court cannot intervene on
;hv. uecisiun ol the local court.

\Ye now luvti to the grounds of appeal taking point by point.

i he .ipi:o:l.:i:i submitted 5 grounds of appeal:

! my oroimd has been withdrawn.

\( )l ,n\Ty i fb)

one (1) alleges that the learned Justices of the local court erred in their judgement
•.vhcn they failed to carefully consider and apply custom usage and practice that were and
.„;,. .;:c applicable in the inheritance of land in Isabel, that is, uvvmaR land through the

inti-i'inen' rv'Terri (rnoihers side) when they failed to consider the toHowing lactors:-



(b) That there is no conclusive evidence from the respondents and their witnesses as to
their original discovery of Sareai land since most of their history was and is not
related to Sareai land at ail

On this ground, we are of the opinion that the local court has already properly addressed
the issue on the question of discover)' of the land in dispute on page 2 of its judgement.
This dispute here is not between the Baehai clan and all the other clans in Isabel, but
specifically between Baehai clan and ihe Sesehu clan. As between these two parties, what
are or were the basis of their respective claim of ownership of the land in dispute in
custom.

Baehai clan claimed ownership by first discovery of the land. That the land was owned by
the Baehai clan at the time when Chief Xabulu II married Vurutina of Sesehu being one of
his three wives. It was from Joses Lote (being the son of Nabulu by Vurutina), that the
Sesehu clan claim Customary ownership of SAREAI LAND. (See also page 5 of the Local
Court judgement).

GROUND 1 (C)

Ground l(c) alleges that the history relied upon by the respondent is not history of Sareai
land and not of their clan, (Kokolo Baehai) but belonging to other clans of Ysabel. This is
including the Chiefs mentioned in the Local Court. This also applies to the rivers as well as
the nomadic settlements and pieces of land given by Baehai clan to others. These
settlements and lands were not situated on Sareai land except Toelegu which was given to
f-l-»iA tiai f 1 r.\+*t< V%« ' V' JJO i^l-»] 1 /•»!'>#•»lilv L-iviuwj,-5 LJy hjvovllu vian.

On this ground, we note from the local court record that 'there was no dispute tt the history
relied upon by the respondents was not that of Sarcai land, it \s not an issue addressed
by the Local court, i ne defendant in the local court never questioned the plaintiff if the
history claimed and relied upon by the plaintiff was that of other clan in Isabel.

T;K same is irue i inoul the chieves mentioned, the rivers, ihe nomadic settlements ami
nieces of Jarui pivcn bv Baehai clan to others excent Toelepu settlements. However
i *~j . iw.

cnicstioris raised ui relation Jo Foelegu are ui relation to the question a?. to whit-h fit the two
clans received the least given by the settlers from Muringc disliiu ui J X

What we arc now saying in this court is this, the appellant should have challenged those
facts when produced by the plaintiffs in the local court, fjy allowing (hose facts to go into
evidence without being questioned is to say by implication that those facts are generally
ncccHTcd inci therefore whv questioned the ^lainti^fs r*r th^ir TvTifTv^sr*f'1 nbo11! th^tr*

Further, ihe iocn! cour! would be the best court to address 'hose issues if raised. To now
raised those qii'.-siion in this court would not be proper.



Ground l(d) alleges thai the tambu sites referred to by the respondents as their tarnbu sites
on Sareai land LR 681 is not true and the court should have conducted a land survey to
ascertain who is the true owner of Sareai land.

On tliis ground, we make the same comment as in Ground 1 c above. There was no
challenge put up by the defendant in cross-examination in the local court. As such, the
truth about those tabu sites was not an issue in the local court. The court generally
accepted them to be the truth.

further, there was no request made by either party for a tabu site \isit.

We are therefore of the opinion that the appellant cannot now raise this ground and make it
as an ?s.sue before this court

On the whole, ground 1 must be dismissed

GROUND 2

Ground 2 alleges that the local court erred in allowing the hearing to proceed when the said
court disallowed an application by the appellants for an adjournment on the ground that no
sufficient notice was given to the appellants to prepare their case and call their witnesses
who are in and around Ysabel and Western Province. The impartiality of the local court is
in question. Section 10(8) of the constitution required an impartial tribunal. The iocal
court were not impartial in allowing the case to proceed and accordingly, the Principles of
Xaturai Justice were breached or nul observed by the local court. The appellant's \\^re

. * *• •

deprived of their right to a iair hearing.

The rtppdlnn! submitted ih<»i Uicy iiii! mi! receive (he notice for hearing sent on i j ic- /ml of
July 1996. lus application for adjournment to another date was not granted. Thus lie
submitted iliai they were denied the right to a fair hearing. He submitted thai the Notice
was address to Kia village whereas the appellant lived at Samasodu village.

That he was forced by the plaintiff (who took a policeman with him) to come ;n n canoe
with him to Haolo lor the hearing.

The respondent submitted in response that there was ample lirnc to prepare since- the chiefs
he arms* on 26' ! •• 1 <- )<>7

He submitted th- i i '''^ Sr^rhn ctan h<»s avoided hearing.

They are using dclayinp lactic so as io prolong the hearing. In fho meanwhile i iu- \d with the !o<><rin>> r.nerrst'on riru'' are colleclinc bie nionev. Trier were afnii' ' •

*— ««- •— - D w » .

come to court for thu heurinu.



On the 24th June 1997 at Buala they objected to a local court sitting Justice and refused}
hearing.

The respondent submitted that he was worried about his Land, and checked all the lime at
the Central Magistrate's Court for a hearing date. However, the appellants did not bother.
They knew they had no proper history ami are happy wilh the money and therefore tried to
avoid hearing.

lie said that the letter was written a month before the hearing. Services messages was also
sent. He submitted that he was also at Honiara but arrived at the place of hearing.

He submitted that the deiendant in the local court was about to board Al V Ligomo, but he
radioed in the morning before he went.

lie admit being angry with the defendants but he apologies in the !oca! court. .Also during
the journey, they were making jokes.

He also submitted ih;ii the documents they intend to present in the local courl were
presented. The spokesman (Kne) arrived when he was beginning to talk.

Furthermore, Ene is not of Scsehu and Lote is not also of Sesehu. The dispute was
between Scsehu clan and Bachai clan. Enc was merely a spokesman.

On this ground we studied the sequence of events leading up to the hearing on the 25th of
August 1998.

We found the following:-

1. Chiefs hearing at Bao!^ hy Ki;; Chiefs dated 25th August 1996 (infavour of the
Sesehu clan),

A further hearing by .Viaringc chicves on 28/1/1997 (infavour of the Bachai clan)

3. Letter to II. Sele Kia village da.od Io,3/ '•)! for LC hearing at Kia on 23.4 97.
U^r ^+tftf t OC/OT Ux > V ^J^«-v^/v** I *i.-« *•** '\t^ ̂ t^/l fU^l U«f« »~*>*-t«T ^11 fn*~»>£i^l ,i«^ ,*t {.'*<* U-..+13 v iwitwl l ̂ i -fi s i I'Y kXJiUinUI] Jvuu iiiujc-uivi.* umi IIJL^ pc*j ty uu lumwu up ui 1x14.4 t /u i

the hearing was cancelled.

4. By letter from Chief Magistrate dat;d !.<lh May, the heaiing ',\as rescheduieci Ibr
2/6/97 at Kolohibi.

By letter tor S.Kari dated }. 5/5'97 j'equested tor adjournment to further d<i!e f.m the
ground ihai ii was shod noiiced.

5. Given the ruou^.-.; fi i aujiJ me hearing was adjourned bv letter dated
22/5/97 from i.'liioi \latisu«i^.. lor iicanna on 23rd June 1997 al Buaia.



o. .'vi me local coun session on the 25th June 19v7 ai Buaia, the defendant objected
to Justice F. Kami as a sitting justice of tills case and the iocai court accepted the
objection.

By letter dated 2/7/98 the parlies were notified of (he date, time and place for the
heaiing. It was about 1 month and 39 days notice before the heaiing on 21st
August 1998.

8. Further, service messages were sent on the 17th August 1998 and the healing took
L I I U ^ i

Following our finding on the sequence ot events leading up to the hearing, we must also
dismiss this ground for the following reasons :-

1) Since the dispute arose between the two clans, ihc panics should have been put on
notice and should have thought about their customary history, evidence of tabu
places, genealogy c-ic. li suppose to be something which ihe oklman should
already have known.

Preparation for schedule hearing on 23/4/97 at Kia, further reschedule for hearing
on 2/6/97 at Buala, should be sufficient to have the evidence put together.

2) Further letter of notification was dated 2/7/98 for the hearing on the 21/8/98. That
in our view was sufficient time.

?) Even if the letter of notification was not received, the service messages were sent
on ] 7 tli Anoijst 1 998 for the hearing which actually look oiace on the 21st Aii"ust

*" JF< f* n O • V I.1998. .. l~

4) Further, it was submitted that the defendant was informed from Honiara by radio
message not to attend the Focal Couit hearing. li tSus is Uuc then ourcly lie must
have been notified of the place & time for the hearing.

^ \. <* T* rrtCt / ( ( iK»»-.if * , i A 1̂ -. r f\t d ,-- L • .̂  , ,.» /) t^*-^ * K .. * fK^» /-Kn f *»«-» ̂  /»»-i+r- ft 'î  v̂ *T 'Q»-ti

M.tW, J l VVCId vTUl /J iU ILWV.1 *^V t l lW iWOpUnUC/Ill l i lUl lilt- W V 1 Wl iUi'ii iiO rVilV^ VW1 W'

kno'.vledgeable about the Sesehu histon were in court on the 21st August, 1998
and have given evidence.

m our ^T>\ tiikinu uli the above Coin's ^ruo cc>nsider3tton \vc mus? riiso dismiss tnis izrounci
ior ihose reasons given above.



GROUND 3

Ground 3 alleges that the Honourable Court erred m not considering the documents
tendered by the appellants as eAidence especially those relating to the acquisition oi' land
(Sareai I.R 68!) as well as the Timber Rights determination by the appellants under the
Forestry Act. In this respect, the Court erred in law in failing to apply the iavv laid down by
the High Court of Solomon Islands in the case of Lilo -v- Panda, lilo -v- Ghotokera SI LR
(1982) 155 when trie High Court stated that the findings in acquisition proceedings wiiich
are not completed should be taken into regard by the Courts as of persuasive authority.

In support of this ground, the appellant submitted that the local court failed to take into
consideration. Those decisions made by the acquisition oilicer and also the determination
oi the area council lor umber rights agreement.

There were other documents tendered before the local court listed on page 5 paragraph 5
of the local court judgement.

On (he acquisition document, it was an agreement between the purported Customary land.
owners and the Commissioner of lands ualed me 17ih Ociober 1973, and Marked
"APPENDIX B(3)" in the local court.

The land in dispute remains as Customary land up to this present day other-wise the local
court would not have jurisdiction to hear disputes over registered land. Further the doctrine
of indefcasibility of title would apply which means the person have Legal title to the land
has the legal interest, and legal interest binds the world.

When one iooks at this document (App (B}(3) there is nothing to suggest that the issue of a
dispute over customary land ownership between ihe Sesehu tribe and any other tribes or
Ln.e Baehai tribe has been addressee! bv the HcijuisilKyn officer.

( l i e imiv question would he. whv the acimistdon notice was nol responded to bv the
Baehai inbt: TTir respondent responded to that qncsiioi) by saying that die acquisition
procedures were not proper and if they were, no one was knowledgeable sufficiently to
know that time the contents of the notice and of what to do.

On the timber rights determination by the Havulei.'K-kotr area council dated the ]6th
January 1995, there was nothing again to suggest that the issue over Customary land
ownership between the Sesehu clan and the Baehai clan have been addressed.

' h'- determination seems to be all bv default. Simply put. the decision was sinr^iv made
-;ing customary evidence from one elan, <•>!' by d^.-'nn'ng mar the clan present

H i IK- KM: u Me owner as (here were no othei" chili yvx-^en! u> dispute.

Tin., question would be again why the Baehai clan f a i l lo dispute within the given period ol
iiii'iC.



We note that it was hecau.se of this logging operation that this dispute came belore the
Chieves, the local court and to this court.

The question for us to answer is, would the Baehai cian be barred from taking up the
dispute agains! the Sesehu clan for railing to put up a dispute both al the acquisition hearing
and the area council hearing?.

Our view is. since inc land in dispute js still customan' land, it is open for any Clan to take
ujj {he issue of Customary ownership before the Chieves and the Local Court.

The only time the issue of Customan' Ownership has been addressed before the Local
Court as a competent court of law and custom was on the 21st of August 1998.

Thus the taking into consideration by the local court of the acquisition determination and
the area Councils resolution would be of some significance if the acquisition officer or the
Area Council addressed the issue of Customary land ownership between the Sesehu Clan
and the Baehai Clan.

We must therefore also dismiss this ground.

GRQUND4

Ground 4 alleges that the local court erred in not taking into consideration that Toclcgu
settlement which is situated on the Disputed Land was given to the settlers from \laringe
by the appellants of Sesehu Clan.

This ground, like ground 3, expresses the doctrine which says that "he who has not cannot
gn .". The Sesehu Clan is saying here that they own the land and therefore they have the

It is i.his same right to give that is being challenged by (he Baehai Clan

It is not in dispute that the light to give must be based on the right of ownership in custom.

The proper court to determine the right of ownership in custom is the local court after
customan means o! solving the dispute had been exhausted.

!t is not proper to base customary ownership on the default of one party not putting up a
dispute over the giving of the land to a third party. But ownership in custom should be the
basis ior the right to give although the question mav arise as to where the Baehai Cian was
when me land was given. If they were knowledgeable aboui (he transaction, why they did
m>! PI.M up < ' dispute.

I Jut a.x i i i a v c Raid. oru: cannot nrovx, cusloinaiy ownership i - v p r ^ v i ' i * - l i i ^ i OIK; have £>ive
tile land because inc oilier partv wouiti question Wiiaf right <"K- has to give. But a one
orovo.- v/iio.-> MUM. in cusiuiri to own the land, then no one can tmcstion voui riyht to tuve.



Where one proves his right of ownership, is in the local court.

On that basis, we cannot allow this ground also.

GROUND 5

Ground 5 alleges that the Local Court Justices had failed to consider all evidence of custom
fairly and diligently in accordance with their own knowledge, skill and ability and decided
the land dispute against the weight of the evidence.

On !hi'-: ground Stephen Mnnehavi also submitted for the appellant concerning the feast
made by Ins people from Maringe in December of 1981 again in relation to the settlement
at Toelegu.

We are of the opinion that we have covered this point sufficiently on ground 4,

In ail, having dismissed all the grounds of appeal, we cannot now interfere with the
decision of the local couri in iheir finding of evidence in cusiom.

We therefore up holds the decision of the local court dated the 7th day of September 1998.

President: Philemon Kongakile

Member: 1. George Caulton
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AiaLLiMia ic Sccieiaiv Nelson LaiJicle

Dated the 2»tli Apnl i yy


