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Customary Land Appeal No. N6 of 1984
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‘This is eni appeal from &, dec151on of .the Malalta local court sit-,

ting.,at Bita'ama on the 26th, 27%h and 28th March 1084, The dourt .

surveyed the disputed area the next day and gave its decision on . °

- the 2nd April 1984., The court comprised Teomanu as Vlce President

end Messrs J. Ratal and N, Niurongoa ag membere° [FTRRE ‘

The local court's decision was*—

'"Thé 1and in question ploperly called LAGWAL lower lands,_

(1) ' Joseph Taega has the right to book or ‘own this:ared from
ANAKWAO goes up reached ALUDAU ST. go inland to SABITA-
KWAI through DARIWEDD down north west following RUFOKI
rlver.,“( , , 4 NP
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(2) Japhet Ramoi has the rlbht ovel the area from Rufoki’
river goes ‘inland through ANONAKI, BUBUIFAKA, KILUDOLO,
OSIORUORU goes down the TUNIAMA river thls 1s the southern
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The ‘Plaintiff in the p1oceedLng in the local ‘court aﬂd the Appellant
in these proccedings has appealed agalnst that dec181on. His grounds
of ,8ppeal -are as followw. T T Lot T '
S s AT R UL»nOU Larnd _
o "(1) ALl evidénce' that I gave in | cdurt about bda Land the P
ﬂ;(“, ., court Nas alter T, D Whyg™ ol el L oLt
.:,:‘,l o D L S th“n 'L" Of",flr engion ’;Yy .
L;',T (2) on the land approval ot all my‘%ambu.ﬁlaces ‘ang. " avéLm
T 'yards, I asked the court Judges td' survey ‘but ‘they réd

' s fuse to go follow my boundary Why?

Rt ; Court, and' yet ‘the’ courﬁ gave him &11°

‘ﬁ;;% (4) Durlng questlon time in’ dourt thé‘coubt rejécﬁéd A1 myf'u

e ‘questions making fun’ of’me saying T aIWayé Want‘ﬁbo%
... - mey did not réspect me. "'Why? a,” wath

I CHETION

- (5) Mr Joseph Taega and his w1tneqses clalm that there axe R
Tovee 'no ‘tembu places on Sua Land. They Only gave' thé ramd®
- of land but not the names of the deV11 who owns the
f gy land. , .
L1 . ,
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W T T P
M (6) why did Joaeph Taega who” only has wix (6)’ generatlons,

Cont e . but w1ns my . ]and, who-has. 24 generatlons. Coer L o

;f?;' (7)" ¥hy, does, Joseph, Taega onter Sourt room’ after satid Mime
s e T Decisiongiven? ,To,md it id £avouxitlsm”showq herg I

Af Gabi- wluUﬂpeCt somethlng hepe w'fch 5 a ainst‘lawoﬂ» £ lrwt '
Tﬁasé grounds of,appeal contaln 411l hatioﬁs”Bf %ebloué imprbbri@%y
ond other irregularities which'talde us“considérdble cohcedn but®
the Appellant has not pressed them before us with any great con-
victiong - Furthermore ofore ‘us both the Respondent and the '

.
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Appellant made a which in our opinion narrows the issues

very considerably and has made our task immeasurably- easier., We

wish to emphagise that the concessions were made @Epontaneously) and
voluntarily without any coercion or persuasion from membeérs of thir

court or anyone else. ,

The opehing’remarks of the Respondent when he replied to the Appel-

‘lant's submissions were:

"I do not agree thai either of us have any right to Sua. I
submit neither side has any tabu places in Sua Land."

‘Later the final comment of the Appellant in reply to the Responden:‘:

submissions was:

"T am saying that Sabitakwai is part of Sua Land. If Sabita-
kwai is not part of Sua Land I have no claim to it."

Clearly the Respondent can make no concession for the Appellant butl
clearly he is saying that he and his line have no claim to Sua Land.
Similarly the Appellant is saying that if Sabitekwai is not part of
Sua’ Land then he and his line have no claim to it.

One of our members is from East Fataleke and Fataleka is his native
tongue, He has no doubt that the above is an accurate transcription
of the remarks made to this court on Wednesday morning.
It is apparent that those remarks have reduced the issue to a
straightforward matter of fact. Is Sabitakwai a part of Sua Land
or not? If it is then the concession by the Respondent that he hac
no pight to Sua clearly establishes that he has no right to it
nversely)if Sabitekwai is not part of Sua then the concession by
the Appellant that if Sabitakwai is not part of Sua he has no claim
to it clearly establishes that if Sabitakwai is outside Sua he has
no right to it :

Putting it another way the Respondent has said that he has no claiu

“to Sua Land and the Appellant has said he has no claim to anything

not part of Sus Land. The issue is, where is Sabitakwai? Is it
part of Sua Land or not? We have made a careful perusal of the
local court record and given close attention to the submissions of
the parties but have discovered nothing that enables us to say with
certainty where Sabitakwai is.

In these circumstances we feel we have no option but to survey: the
land ourselves.

After the last gppearance the court surveyed Sibitakwal on Tuvesday
the 16th Aprils All members of the Court were present.

Both parties were agreed that Sabitakwal was on a ridge of land

between two streams and was about 1% miles inland from the main
road. In fact the name Sabitakwal means "between two streams'.
The, two streams run roughly East to West and one is to the North
of Ssbiteskwai and the other to the South. ZEach party agreed that
the boundary or spearline between the land on which Sabitakwai is,
was the northern/of the twé streams amd the land on the far side
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of this stream is Suibongi Land. However the Appellant maintained
that Sabitekwai is part of Sua Land while the Respondent maintaineu

it is part of Lagwae Land«

The Appellant maintained Sabitakwaili had been a place where people
had lived whereas the Respondent said it was a tabu place.

Having seen Sabitakwai we are satisfied that it is a tabu place as
the Respondent claims. Indeed in his reply to us on 20th March the

. Appellant conceded that there was a fafarae there,

Also the grandfather of one of our member's was a High Priest or
Masikiri in Fataleka and before he died he showed his grandson all
the principal tabu places in Fataleka including those in Sua Land
and Suibongi Land. From his own personal knowledge our member has
no hesxtatlon in saying after visiting the area that Sabitakwal is
not a tabu place assoc1ated w1th Sua Land.

In our oplnlon uhlS settles thls disputeo we are setlsfled Sebitau

kwai is not part of Sua lLand. This appeal must be dlsma.ssed° The
decision of the: local court is afflrmedo ‘

Deted thie 17%h day of April 1985.

© . .. .Joseph Kaia  President
o Enoch Fisu Member
J Daniel Baetalua ~d.0~
Shemuel Walanihou -do-
JoAe Bowran ﬁagistrateo



