
..---.- ---- -. . I ! i . .THE-S.UPRE~ CDLlRT.')'-'.- CDRPM: WILLIAMS, J. 

OF PRPUR NEU G U I N E R  ) F r i d a y ,  
1 7 t h  January ,  

- and  - 
STEVEN GEORGE SMITH 

_.-. Co-Respondent 

[N.c. No. 62 o f  1974 ( P ) )  
..-'L 

, , 
-.. 

,. \ ---, :-' . - - - .  . 

JUDGMENT 

197'5 - In t h i s .  s u i t  t h e  p e t i t i o n e r  p r a y s  f o r  t h e  
Jan.9,8, d i s s a l u t i o n  of h i s  mar r i age  wi th  t h e  r e sponden t  on . - -- rrf h e r  a d u l t e r y  w i t h  t h e  co-respondent .  

PORT - 'The--pa t iuoner  a l s o  s e e k s  an o r d e r  f o r  t h e  cus tody 
MORESBY o f  t h e  chFldean of t h e  ma-rriage, an o r d e r  f o r  

UILLIAMS, J. damages a g a i n s t  +he GO-respondent and an o r d e r  t h a t  

t h e  co-respondent  p a y  t h e  p e t i t i o n e r ' s  c o s t s  o f  

t h e  s u i t .  

I n  t h e  p e t i t i o n  i t  i s  a l l e g e d : -  

( a )  That  s i n c e  a t .  l e a s t  December, 1973 

t h e  respondent  has  had an a d u l t e r o u s  

r e l a t i o n s h i p  wi th  t h e  co- respondent ,  

( b )  That  from December, 1973 u n t i l  8 t h  

June ,  1974 t h e  r e sponden t ,  wh i l e  s t i l l  

r e s i d i n g  i n  t h e  mat r imonia l  home, s p e n t  

a  l a r g e  p o r t i o n  of h e r  time w i t h  t h e  co- 

respondent  and a d u l t e r y  o c c u r r e d  o n .  

numerous a c c a s i o n s ,  



Edwards  

v .  

Edwards  

U l i l l i a m s , J .  

( c )  T h a t  a f t e r  8 t h  J u n e ,  1 9 7 4  t h e  

r e s p o n d e n t  a n d  c o - r e s p o n d e n t  c o m m i t t e d  

a d u l t e r y  a t  Daru ,  a n d  

( d )  T h a t  t h e  r e s p o n d e n t  a n d  c o - r e s p o n d e n t  

t h e n  l i v e d  a s  man a n d  w i f e  i n  L a e  u n t i l  

S e p t e m b e r ,  1 9 7 4  a n d  t h a t  t.hey a r e  now 

l i v i n g  a s  man a n d  w i f e  i n  P o r t  Moresby .  

I n  h e r  a n s w e r  t h e  r e s p o n d e n t  s a y s  t h a t  s h e  

f i r s t  c o m m i t t e d  a d u l t e r y  w i t h  t h e  c o - r e s p o n d e n t  i n  

May, 1 9 7 4 ,  w h i c h  a d u l t e r y  i s  c o n t i n u i n g ,  a n d  t h a t  

t h e  r e s p o n d e n t  a n d  c o - r e s p o n d e n t  a r e  l i v i n g  t o -  

g e t h e r  a s  man a n d  w i f e ,  o t h e r w i s e  t h e  r e s p o n d e n t  

d e n i e d  t h e  a l l e g a t i o n s  o f  a d u l t e r y  c o n t a i n e d  i n  t h e  

p e t i t i o n .  

T h e  c o - r e s p o n d e n t  i n  h i s  a n s w e r  d e n i e d  t h a t  

h e  commenced t o  h a v e  a n  a d u l t e r o u s  r e l a t i o n s h i p  w i t h  

t h e  r e s p o n d e n t  i n  December ,  1 9 7 3  a n d  s a i d  t h a t  i t  

commenced i n  May, 1 9 7 4 .  

The r e s p o n d e n t  i n  h e r  a n s w e r  s e e k s : -  

( a )  An o r d e r  t h a t  t h e  r e s p o n d e n t  h a v e  

t h e  c u s t o d y  o f  t h e  c h i l d r e n  o f  t h e  

m a r r i a g e ,  

( b )  An o r d e r  t h a t  t h e  p e t i t i o n e r  h a v e  

r e a s o n a b l e  a c c e s s  t o  t h e  s a i d  c h i l d r e n ,  

a n d  

( c )  An o r d e r  t h a t  t h e  p e t i t i o n e r  pay  t h e  

r e s p o n d e n t ' s  c o s t s  o f  a n d  i n c i d e n t a l  t o  

t h e  s u i t .  

I n  h i s  a n s w e r  t h e  c o - r e s p o n d e n t  s e e k s : -  

( a )  An o r d e r  d i s m i s s i n g  t h e  p e t i t i o n e r ' s  

a p p l i c a t i o n  f o r  damages ,  a n d  

( b )  An o r d e r  t h a t  t h e  p e t i t i o n e r  pay  t h e  



- 3 -  

c o - r a s p o n d e n t ' s  c a s t s  o f  t h e  s u i t .  

I t  a p p e a r s  f r o m  t h e  e v i d e n c e ,  a n d  I s o  f i n d ,  

t h a t  t h e  p e t i t i o n e r  a n d  t h e  r e s p o n d e n t  w e r e  m a r r i e d  a t  t h e  

U n i t e d  C h u r c h ,  B o r o k o ,  P o r t  Moresby  o n  t h e  2nd  December ,  

1965 a c c o r d i n g  t o  t h e  r i t e s  o f  t h e  U n i t e d  C h u r c h  o f  

PaDua New G u i n e a .  

I t  f u r t h e r  a p p e a r s ,  a n d  I f i n d ,  t h a t  t h e  

p e t i t i o n e r  was b o r n  i n  New S o u t h  Wales  o n  t h e  2 8 t h  J u l y ,  

1 9 4 0  a n d  r e s i d e d  i n  A u s t r a l i a  c o n t i n u o u s l y  u n t i l  h e  

' = & e ~ d - P e p u a  Nelu G u i n e a  o n  t h e  2 4 t h  November,  1 9 6 4 .  He 
ha--*asidad,  i n  P a p u a  New G u i n e a  c r x l t i n u o u s l y  s i n c e  t h i s  

t i m e  e x c e p t  fe,~ h n u d a y  p e r i d s  s p e n t  i n  A u s t r a l i a .  T h e  

p e t i t i o n e r  s t a t e d  t h a t  i t  was h i s  i n t e n t i o n  t o  r e t u r n  t o  

l i v e  p e r m a n e n t l y  i n  R u s t r a l i a  o n  t h e  c o m p l e t i o n  o f  h i s  

employment  i n  P a p u a  Neki G u i n e a .  I f i n d  t h a t  t h e  

p e t i t i o n e r  i s  deemed  w i t h i n  t h e  m e a n i n g  o f  t h e  M a t r i m o n i a l  

C a u s e s  Act t o  b e  d o m i c i l e d  i n  P a p u a  New G u i n e a  a t  t h e  

d a t e '  o f  t h e  i n s t i t u t i o n  o f  t h i s  s u i t .  

I a l s o  f i n d  t h a t  t h e r e  a r e  two c h i l d r e n  o f  t h e  

m a r r i a g e ,  n a m e l y  D a v i d  Edwards  b o r n  on  t h e  4 t h  A p r i l ,  1 9 6 9  

and  K a r c n  Edwards  b o r n  on  t h e  2 2 n d  F e b r u a r y ,  1 9 7 0 .  

I t  w i l l  b e  s e e n  f r o m  t h e  p l e a d i n g s  t h a t  b o t h  t h e  

r e s p o n d e n t  a n d  c o - r e s p o n d e n t  a d m i t  an a d u l t e r o u s  r e l a t i o n -  

s h i p .  [What i s  d e n i e d  i s  t h e  l e n g t h  o f  t i m e  d u r i n g  w h i c h  

t h i s  r e L a t i o n s h i p  h a s  s u b s i s t e d .  Hav ing  r e g a r d  t o  t h e  

p l e a d i n g s  ' and  t h e  e v i d e n c e  a d d u c e d  b e f o r e  me, I h a v e  no  

d o u b t  t h i t  a d u l t e r y  f i r s t  o c c u r r e d  b e t w e e n  them a t  t h e  

e a r l i e s t  on a  d a t e  i n  May, 1 9 7 4 ,  a n d  t h a t  t h e  r e s p o n d e n t  

a n d  c o - r e s p o n d e n t  have,  s i n c e  a b o u t  8 t h  J u n e ,  1 9 7 4  b e e n  

l i v i n g  a s  man a n d  w i f e .  I f i n d  t h a t  t h e  g r o u n d  o f  
a d u l t e r y  h a s  b e e n  p r o v e d .  

I t u r n  now t o  t h e  q u e s t i o n  o f  c u s t o d y  o f  t h e  

c h i l d r e n  o f  t h e  m a r r i a g e .  I t  a p p e a r s  f r o m  t h e  e v i d e n c e  

t h a t  t h e  r e s p e n d e n t  l e f t  t h e  m a t r i m o n i a l  home i n  P o r t  

Moresby on  t h e  8 t h  J u n e ,  1 9 7 4 .  S h e  t o o k  w i t h  . h e r  t h e  . c h i l d  

K a r e n  a n d  t h a t  c h i l d  h a s  b e e n  i n  t h e  d e  f a c t o  c u s t o d y  o f  

t h e  r e s p o n d e n t  s i n c e  t h a t  d a t e .  The c h i l d  D a v i d  h a s  s i n c e  



t h a t  da te  been i n  t h e  de f a c t 0  cus tody  o f  t h e  p e t i t i o n e r .  

I t  appears from t h e  ev idence t h a t  t h e  co-respondent 

i s  a  Warrant O f f i c e r  i n  t h e  krmed' Forces  and t h a t  he has 

been t r a n s f e r r e d  t o  S i n g l e t o n  i n  New South Wales.' The 

respondent  i s  p r e s e n t l y  r e s i d i n g  i n  P o r t  Moresby w i t h  t h e  

00-respondent as man and w i fe .  I t  i s  proposed t h a t  when 

t h e  co-respondent l eaves  f o r  S i n g l e t o n  i n  t h e  ve ry  near  

f u t u r e  t h e  respondent  w i l l  go w i t h  h im t o  r e s i d e  w i t h  him 

t h e r e ,  I t  i s  f u r t h e r  proposed t h a t  t h e  two c h i l d r e n ,  Dav id  

and Karen Edwards, go w i t h  a n d . r e s i d e  w i t h  t h o  respondent  

and co-respondent  i n  S i n g l e t o n ,  New Sou th  Wales. 

The co-respondent  i s  a l s o  m a r r i e d .  He has one 

c h i l d  o f  h i s  m a r r i a g e  aged n e a r l y  t , h i r t eon ,  and t h e r e  i s  

ano the r  c h i l d  who was r e s i d i n g  i n  h i s  househo ld  h a v i n g  been 

commi t ted  t o  h i s  c a r e  as a  S t a t e  Ward i n  New South  IUalos. 

The co- respondent 's  w i f e  i s  p r e s e n t l y  r e s i d i n g  i n  

S i n g l e t o n ,  New South Wales and has i n s t i t u t e d  a  m a t r i m o n i a l  

s u i t  i n  t h e  Supreme Cour t  o f  New South Wales naming as  co- 

respondent  Mrs. Edwards, t h e . r e s p o n d e n t  i n  t h i s  p roceed ing .  

I n  h e r  p e t i t i o n  Mrs. Smi th  seeks:-  

( a )  R decree o f  d i s s o l u t i o n  of m a r r i a g e  on t h e  

ground o f  a d u l t e r y  w i t h  Mrs. Edwards, 

(b )  An o r d e r  ' f o r  t h e  cus tody  o f  t h e  c h i l d  o f  

t h o  mar r iage ,  

( c )  An o r d e r  f o r  maintenance f o r  h e r s e l f  b o t h  

pend ing  s u i t  and permanent ly  i n  t h e  sum o f  

$70.00 pa r  week, and 

(d )  An o r d e r  f o r  maintenance f o r  t h e  c h i l d  

b o t h  pend ing  s u i t  and permanent ly  i n  t h e  sum 

o f  $30.00 pe r  week, 

and a  number o f  o t h e r  o r d e r s  r e l a t e d  t o  p r o p e r t y  and c o s t s  

OF t h a t  p roceed ing .  

I n  t h e  course  o f  h i s  ev idence  b e f o r e  me t h e  co- 



respondent  s t a t e d  t h a t  i t  was h i s  i n t e n t i o n  t o  c o n t e s t  

t h e  s u i t  i n s t i t u t e d  b y h i s  cuife, and, on t h e  evidence, i t  

appears t h a t  a  p e r i o d  o f  a t  l e a s t  e i g h t e e n  months w i l l  

e l a p s e  hef-ore the s u i t .  i s  h a a r d  and d isposed of .  I t  i s  
I - ,- ,.. -, . .~-. 

t h u s  i m p l i c i t  i n  t h e  arrangements.proposed by t h e  r e s -  

pondent and  co-respondent t ha t .  t hey  w i l l  be l i v i n g  

t o g e t h e r  i n  an a d u l t e r o u s  r e l a t i o n s h i p  wh ich  must s u b s i s t  

f o r  a t  l e a s t  e i g h t e z n  months, and t h a t  t h e  c h i l d r e n  Dav id  

a n d  Karen Edwards l i v e  w i t h  them d u r i n g  t h e  con t i nuance  

of t h i s  r e l a t i o n s h i p .  I t  migh-t a l s o  be ohservod t h a t  

t h e  respondent  i s  pregnant  and expects  t h e  b i r t h  o f  t h e  

c h i l d  e a r l y  i n  A p r i l  n e x t .  

I t  f u r t h e r  appears t h a t  t h e  respondent  i n  t h i s  

s u i t  has ve ry  l i t t l e  means of h e r  own so t h a t  t h e  respondent  

would, f o r  a l l  p r a c t i c a l  purposes, be compel led  t o  r e l y  

on t h e  co-respondent f o r  t h e  maintenance and suppor t  o f  

h e r  c h i l d r e n .  The respondent  i n  h e r  ev idenco c la imed  t h a t  

she had i d e a s  about s e t t i n g  up a  dressmaking bus inoss  i n  

S i n g l e t o n b u t  i t  was c l e a r  f rom her  answers i n  c ross -  

examinat ion  t h a t  she has g i v e n  t h o  m a t t e r  no s e r i o u s  
- -. 

t hough t  and has made no examina t i on  o f  t h e  p o t e n t i a l  o f  

t h i s  k i n d  o f  business.  

Upon t h e  ev idence o f  t h e  co'-respondent h i s  

income on r e t u r n  t o  h i s  p o s t i n g  t o  A u s t r a l i a  w i l l  be 

$10,330.00 p e r  annum, which I t a k e  t o  be a  gross  sum 

s u b j e c t  t o  t a x a t i o n .  I t  f u r t h e r  appears t h a t  a p a r t  from 

h i s  income f rom t h e  Army he has a few resou rces .  From h i s  

s a l a r y  he would have t o  make p r o v i s i o n  f o r  t h e m a i n t e n a n c e  

and suppor t  o f  t h e  respondent ,  t h e  c h i l d r e n  o f  her  mar r i age  

and h e r  unborn c h i l d ,  and, i n  a d d i t i o n ,  f aces  a  r e a l  

p o s s i b i l i t y  o f  b e i n g  o r d e r o d  t o  make s u b s t a n t i a l  con- 

t r i b u t i o n s  f o r  t h e  maintenance and s u p p o r t  o f  h i s  p resen t  

w i f e  and t h e  c h i l d  o f  h i s  mar r iage.  

On t h e  o t h e r  hand t h e  p e t i t i o n e r  i s  employed 

i n  t h e  s h i p p i n g  department o f  -a l a r g e  Papua New Guinea 

company. H i s  s a l a r y  i s  J9,204.DO p e r  annum. He occup ies  

a  t h r e e  bedroom housa i n  P o r t  f loresby which i s  owned by h i s  

employers. I n  h i s  ev idence t h e  p e t i t i o n e r  s a i d  t h a t  he has 

been c o n s i d e r i n g  o t h e r  employment i n  a  Papua New Guinea 



c o a s t a l  s h i p p i n g  company a t  a s a l a r y  o f  $ 1 0 , 0 0 0 . 0 0  p e r  

annum, t o g e t . h n r  w i t h  c e r t a i n  s h a r e s  i n  t h a t  company.  He 

s t a t e d  t h a t  h e  h a d  n o t  y e t  d e c i d e d  w h e t h e r  o r  n o t  h a  w o u l d  

t a k e  up t h i s  new employmen t .  The p e t i t i o n e r  f u r t h e r  s t a t e d  

t h a t  i t  was p r o p o s e d  t h a t  h i s  s i s t e r ,  who p r e s e n t i y  r e s i d e s  

i n  A u s t r a l i a ,  wou ld  come a n d  r e s i d e  wit,h him i n  Papuo  New 

G u i n o a  a n d  a s s i s t  him i n  t h e  c a r e  a n d  c o n t r o l  o f  t h e  

c h i l d r e n  of  t h e  r n a r r i a a e  s h o u l d  h e  b e  a w a r d e d  t h e i r  c u s t o d y .  

I t  i s  a s s e r t e d  by t h e  r e s p o n d e n t  t h a t  t h e  

p e t i t i o n e r  by r e a s o n  o f  h i s  o v e r - i n d u l g e n c e  i n  a l c o h o l  i s  

a p e r s o n  q u i t e  u n s u i t e d  t o  h a v e  t h e  c a r e  a n d  c o n t r o l  o f  t h e  

c h i l d r e n .  R g r e a t  d e a l  O F  e v i d e n c e  was l e d  c o n c e r n i n g  t h e  

d r i n k i n g  h a b i t s  o f  t h e  p e t i t i o n e r  a l t h o u g h  l i t t l e  o f  i t  
r e l a t e d  t o  t h e  y e a r  1 9 7 4 .  W i t h o u t  c a n v a s s i n g  t h i s  e v i d o n c e  

i n  d e t a i l  I am l e f t  w i t h  t h e  f i r m  i m p r e s s i o n  t h a t  t h o  

r e s p o n d e n t ' s  a l l e g a t i o n s  i n  t h i s  r e s p e c t  h a v e  b e e n  g r o s s l y  

e x a g g e r a t e d .  I f  t h e  a l l e g a t i o n s  o f  t h e  r e s p o n d e n t  i n  t h i s  

r e g a r d  b e  t r u e  t h e n  i t  would  seem t h a t  t h e  p e t i t i o n e r  wou ld  

b e  i n  no c o n d i t i o n  t o  c a r r y  o u t  t h o  d u t i e s  o f  h i s  p o s i t i o n  

e f f e c t i v e l y .  T h e r e  i s  no e v i d e n c e  o f  t h i s :  o n  t h e  c o n t r a r y  

a l l  t h e  e v i d e n c e  p o i n t s  t o  t h e  f a c t  t h a t  t h e  p e t i t i o n e r  i s  

w e l l  r e g a r d o d  by h i s  e m p l o y e r  a n d  c a r r i e s  o u t  h i s  d u t i e s  

i n  a n  e f f i c i e n t  manner .  I n  a d d i t i o n ,  t h o r e  is e v i d e n c n  

t h a t  f r o m  e a r l y  i n  1 9 7 4  t o  t h e  time o f  t h o  s e p a r a t i o n  t h c  

p e t i t i o n e r  r e g u l a r l y  d e l i v e r e d  t h e  c h i l d r e n  t o  a  p r e - s c h o o l  

c e n t r e  a n d  a c h i l d  m i n d i n g  c e n t r e ,  p i c k e d  them up a t  t h e  

e n d  o f  h i s  d a y ' s  work ,  p i c k e d  up  h i s  w i f e  f r o m  h e r  p l a c e  

o f  employmen t ,  a n d  d r o v e  them home. T h i s  e v i d e n c e  d o e s  

n o t  a p p e a r  t o  b e  s e r i o u s l y  d i s p u t e d ,  a l t h o u g h  some v a g u e  

s u g g e s t i o n s  t o  t h e  c o n t r a r y  w e r e  made. I h a v e  no  h e s i t a t i o n  

i n  a c c e p t i n g  t h e  p e t i t i o n e r ' s  e v i d e n c e  i n  t h i s  r e s p e c t ,  

T h e r e  is a l s o  a  body o f  e v i d e n c e  t h a t  t h e  

p e t i t i o n e r  From J a n u a r y ,  1 9 7 4  u n t i l  t h e  s e p a r a t i o n  i n  J u n e ,  

1 9 7 4  r e g u l a r l y  b a t h e d ,  c l o t h e d ,  f e d  a n d  p u t  t o  b e d  t h o  two 

c h i l d . r e n  o f  t h e  m a r r i a g e ,  a n d  t h a t  t h i s  s t a t e  o f  a f f a i r s  

h a s  c o n t i n u e d  w i t h  r e s p e c t  t o  t h e  c h i l d  D a v i d  s i n c e  t h o  

s e p a r a t i o n  o f  t h e  p a r t i e s ,  E v i d e n c e  t o  t h i s  e f f e c t  was 

g i v e n  by t h e  p e t i t i o n e r  o f  s p e c i f i c  o c c a s i o n s  on wh ich  h e  

p e r f o r m e d  t h e s e t n s k s ,  h e  h a v i n g  k e p t  a  d e t a i l e d  d i a r y  o f  



t h e s e  e v e n t s .  Ulhen t h e s e  e v e n t s  were  p u t  t o  t h e  r e s p o n -  

d e n t  i n  c r o s s - e x a m i n a t i o n  s h e  s a i d ,  a s  t o  m o s t  o f  them,  

t h a t  s h e  d i d  n o t  remember  t h e m ,  a n d  a g a i n  I h a v e  no  

h e s i t a t i o n  i n  a c c e p t i n g  t h e  p e t i t i o n e r ' s  n v i d e n c e  o n  t h i s  

a s p e c t  o f  t h e  c a s e .  T h e r e  a r e  a l s o  a l l e g a t i o n s  t h a t  t h e  

petitioner e x h i b i t e d  h i g h l y  n e r v o u s  t e n d e n c i e s ,  h a d  

b l a c k - o u t s ,  a n d  o n c e  a t t e m p t e d  s u i c i d e .  T h e s e  allegations 

a p p e a r  t o  b e  c o n f i n e d  t o  t h e  month  o f  J a n u a r y ,  1 9 7 4 .  The 

p e t i t i o n e r  i n  h i s  e v i d e n c e  s t a t e d  t h a t  a t  t h i s  t i m e  h e  mas 

u n d e r  c o n s i d e r a b l e s t r e s s  a s  h i s  m a r r i a g o  was  s t a r t i n g  

t o  d i s i n t e g r a t e  a n d  t h e r e w o r e  many d o m e s t i c  q u a r r e l s .  

He r e c e i v o d  m e d i c a t i o n  a n d  s t a t e s  t h a t  he h a s  h a d ,  i n  t h e  

e n s u i n g  t w e l v e  m o n t h s ,  no r e c u r r e n c e  o f  h i s  n e r v o u s  t r o u b l e  

a n d  h e  e x p e c % s  n o n e .  Upon a c o n s i d e r a t i o n  o f  t h e  e v i d e n c e  

I f i n d  t h a t  it h a s  n o t  b e e n  shown t h a t  t h e  p e t i % i o n e r l s  

c o n d u c t  h a s  b e e n  s u c h  a s  t o  d i s q u a l i f y  him f r o m  h a v i n g  

t h e  c a r e  a n d  c o n t r o l  o f  t h e  c h i l d r e n .  

T u r n i n g  t o  t h e  r s s p o n d e n t ' s  C o n d u c t  t h e r e  i s  

e v i d e n c e ,  wh ich  I a c c e p t ,  t h a t  t h e  c h i l d  Karen  s i n c e  s h e  

h a s  b e e n  i n  t h e  r e s p o n d e n t ' s  d e  f a c t o  c u s t o d y  h a s  b e e n  

a d e q u a t e l y  p r o u i d e d  f o r .  W h i l s t  I do  n o t  d o u b t  t h a t  s h e  

h a s  a f f e c t i o n  f o r  t h e  chi 'dren I t h i n k  i t  p r o b a b l y  t r u n ,  

a s  was s u b m i t t e d  by c o u n s e l  f o r  t h e  p e t i t i o n e r ,  t h a t  h e r  

own h a p p i n e s s  i s  p l a c e d  i n  t h e  f o r e f r o n t  o f  h e r  c o n e i d e r a -  

t i o n s .  1 do f e e l  c o n s i d e r a b l e  c o n c e r n  f o r  t h e  f u t u r e  

w e l f a r e  o f  t h e  c h i l d r e n  s h o u l d  t h e  r e s p o n d e n t  b e  a w a r d e d  

t h e i r  c u s t o d y .  As I h a v e  a l r e a d y  m e n t i o n e d ,  t h e  p r o p o s a l  

i s  t h e y  b e  t a k e n  f r o m  t h i s  c o u n t r y  t o  A u s t r a l i a  a n d  

t h a t ,  a t  l e a s t  f o r  an a p p r e c i a b l e  p e r i o d  o f  t i m e ,  t h e  

r e s p o n d e n t  w o u l d  b e  d e p e n d i n g  upon t h e  c o - r e s p o n d e n t  t o  

p r o v i d e  f o r  t h e i r  c a r e  a n d  m a i n t e n a n c e ,  i n  c i r c u m s t a n c e s  

w h e r e  t h e  r e s p o n d e n t  h a s  no l e g a l  r e s p o n s i b i l i t y  t o  d o  s o .  

I n  t h i s  r e s p e c t  I t h i n k  i t  is n o t  u n i m p o r t a n t  t o  n o t e  

t h a t  t h e  c o - r e s p o n d e n t  c r e a t e d  a s i t u a t i o n  w h e r e  h i s  own 

w i f e  h a s  l e f t  h im,  t a k i n g  w i t h  h e r  t h e  c h i l d  o f  t h e i r  

m a r r i a g e ,  a n d  t h a t  h e  is n o t  a t  t h e  moment s u p p o r t i n g  o r  

m a i n t a i n i n g  them.  He is  f a c i n g  c l a i m s  i n  a c o u r t  o f  l a w  

f o r  t h e i r  m a i n t e n a n c e  a n d  s u p p o r t .  S h o u l d  t h e  c o - r e s p o n d e n t  
f a i l  t o  make a d e q u a t e  p r o v i s i o n  f o r  t h e  c h i l d r e n  o f  t h e  

p e t i t i o n e r  a n d  r e s p o n d e n t  t h e n  t h e y  would  be  i n  a s t r a n g e  
c o u n t r y  w i t h o u t  a d e q u a t e  c a r e  a n d  m a i n t e n a n c e  a n d  o u t  o f  



t h e  j u r i s d i c t i o n  o f  t h i s  c o u r t ,  w h i c h  may maks  i t  

d i f f i c u l t ,  i f  n o t  i m p o s s i b l e ,  f o r  t h i s  c o u r t  t o  make a n y  

f u r t h e r  e f f e c t i v e  p r o v i s i o n  w i t h  r e s p e c t  t o  t hem.  I t  

a p p e a r s  f r o m  t h e  e v i d e n c e  t h a t  t h e  r e s p o n d e n t  was b o r n  i n  

Papua  New G u i n e a  a n d  h a s  a p p a r e n t l y  l i v e d  a s u b s t a n t i a l  

p a r t  o f  h e r  l i f e  h e r s .  T h e r e  is no  e v i d e n c e  t h a t  s h e  

h a s  r e l a t i v e s  o r  f r i e n d s - i n  A u s t r a l i a  t o  whom s h e  c o u l d  

. t u r n  i f  i n  n e e d .  

I am bound  by t h e  r e l e v a n t  p r o v i s i o n  o f  t h o  

M a t r i m o n i a l  C a u s e s  A c t  t o  h a v e  r e g a r d  t o  t h e  w e l f a r e  o f  

t h e  c h i l d r e n  a s  t h e  p a r a m o u n t  c o n s i d e r a t i o n .  I am a l s o  

c o n s c i o u s  o f  wha t  h a s  b e e n  s a i d  i n  many c a s e s  o f  t h e  

d e s i r a b i l i t y  a s  a  m a t t e r  o f  common s e n s e  t h a t  i n  many 

c a s e s  c h i l d r e n  o f  t e n d e r  y e a r s  a r e  b e s t  c o m m i t t e d  t o  t h e  

c a r e  o f  t h e i r  m o t h e r s .  

I t  s e e m s  t o  me t h a t  I am f a c e d  on  t h e  o n e  h a n d  

w i t h  t h e  p o s i t i o n  t h a t  i f  c u s t o d y  b e  a w a r d e d  t o  t h e  

r e s p o n d e n t  t h e n  t h e i r  f u t u r e  i s  s u r r o u n d e d w i t h  a number 

o f  u n c e r t a i n t i e s  t o  wh ich  I h a v e  a d v e r t e d ,  a n d  on t h e  

o t h e r  hand  w i t h  t h e  p o s i t i o n  t h a t  t h e  p e t i t i o n e r  h a s ,  

p a r t i c u l a r l y  i n  t h e  l a s t  e i g h t  o r  n i n e  m o n t h s ,  demon- 

s t r a t e d  h i s  c a p a c i t y  a n d  w i l l i n g n e s s  t o  t a k e  good c a r e  o f  

t h e  c h i l d r e n .  I n  t h i s  s t a t e  o f  a f f a i r s  I t h i n k  t h a t  I 

wou ld  be  t a k i n g  u n w a r r a n t e d  c h a n c e s w i t h  t h e  f u t u r e  o f  

t h e s e  c h i l d r e n  w e r e  I t o  a w a r d  c u s t o d y  t o  t h o  r e s p o n d e n t .  

I a c c o r d i n g l y  p r o p o s e  t o  o r d e r  t h a t  t h e  p e t i t i o n e r  h a v o  

t h e  c u s t o d y  o f  t h e  c h i l d r e n  u n t i l  f u r t h e r  o r d e r .  

I t u r n  t o  t h e  c l a i m  made by t h e  p o t i t i o n e r  a g a i n s t  

t h e  c o - r e s p o n d e n t  f o r  damages .  I t  h a s  b e e n  s a i d  i n  a  

numbar  o f  c a s e s  t h a t  t h e  o b j e c t  o f  damages  i n  c a s e s  o f  t h i s  

k i n d  i s  n o t  t o  p u n i s h  t h e  c o - r e s p o n d e n t  b u t  t o  c o m p e n s a t e  

t h e  p e t i t i o n e r  f o r  l o s s  h e  h a s  s u f f e r e d .  T h e r e  i s  no  

e v i d e n c e  i n  t h i s  c a s e  of a n y  p e c u n i a r y  l o s s  suffered by 

t h e  p e t i t i o n e r  a s  a  r e s u l t  o f  t h e  r e s p o n d e n t ' s  d a p a r t u r o  

f r o m  t h e  m a t r i m o n i a l  homo, A c c o r d i n g  t o  e v i d e n c e  g i v o n  by 

t h e  p e t i t i o n e r  t h e  r e s p o n d e n t  t o l d  him t h a t  s h e  h a d  n o v e r  

l o v e d  him a n d  h a d  m a r r i e d  him f o r  s e c u r i t y .  The  r e s p o n d e n t  

a d m i t t s d  making  t h i s  s t a t e m e n t .  I g a t h e r  t h e  g e n e r a l  

i m p r e s s i o n  f rom t h e  e v i d e n c e  t h a t  t h e  m a r r i a g e  was n e v e r  



a v e r y  happy  o n e  a n d  t h a t  i t  i s  n o t  t h e  c a s e  t h a t  t h e  

p e t i t i o n e r  l o s t  a  l o v i n g  a n d  a f f e c t i o n a t e .  s p o u s e ,  I t  

. . a l s o  . .  s e e m s  t h a t ,  a t  l e a s t  i n  t h e  e a r l y  s t a g e s  o f  t h e  

affai;r.&eLuesn t h e  pos'pgnben&.'and L h a c o - r a s p o n d e n t ,  t h e  

F a r m a r  w a s  t h e m o v i n g  p a r t y ,  I n  h i s  e v i d e n c e  when a s k e d  

h i s  f e e l i n g s  tuhen h i s  u i f e  lgft him a n d  went  t o  l i v o  w i t h  

.. . . 
t f i e c o - - c e s p o n d e n t  t h e  p e t i t i o n e r  s t a t e d ,  "I  was  n o t  happy 

' - w l y  f o r  K a r e n ' s  s a k a  - i t  was m o r a l l y  .m. t o  s u b m i t  
. . -  

K a r e n  ta t h i s  - h e  uaa c e t r r i e d  h i m s e l f  A-th two c h i l d r e n . "  

W h i l s t  t h e  p e t i t i o n e r  h a s  no doubt s u f f e r e d  w r r y  a n d  

d i s t r e s s . ,  it is d i f f i c u l t  t o  q ~ ~ a n t i f y  w h a t  damage -(if m y ?  

h e  h a s  s u f f e r e d .  I n  all t h e  c i r c u m s t a n c e s  I d o  n o t  t h i n k  

t h a t .  i t  is a p p S a p r i a t e - t o  .make.. any  .. award o f  damages. 
---_.. 

I now c o n s i d e r  tiie q u e s t i o n  o f  c o s t s .  I t h i n k  

t h a t  t h i s  is c l e a r l y  a case irr rni-rXcfi t h e  C O - r e s p o n d a n t  

. . . - . s h ~ u l d  b e  o r d e r e d  t o  pay  t h e  p e t i t i o n e r ' s  c o s t s  o f  Lhw 
- .  s u i t .  He ws s P a r t y  r e s p o n s i b l e  f o r  t h e  b r e a k - u p  o f  t h e  

' .  m a x i a g e  b e t w e e n  t h e  p e t i t i o n e r  a n d  respondent. F u r t h e r ,  

h e a c t i v e l y  s u p p o r t e d  t h e  r e s p o n d e n t ' s  claim f o r  c u s t o d y  

o f  t h e  c h i l d r e n ,  I t  i s  t r u e  t h a t  h e  h a s  s u c c e e d e d  i n  t h e  

i s s u e  o f  damages r  However,  t h e  t i m e  s p e n t  on t h i s  i s s u e  

was v e r y  s m a l l  i n d e e d ,  t h e  b u l k  b f  t h e  t i m e  o c c u p i e d  by 

t h e  t r i a l  b e i n g  d s v o t e d  t o  t h e  i s s u e  of c u s t o d y .  I o r d e r  

t h e  c a - r e s p o n d e n t  t o  pay  t h e  p e t i t i o n e r ' s  c o s t s  o f  t h e  

s u i t  to b e  t a x e d .  
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