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The pzocedural  f a c t s  of t h e  ca se  were a s  

f  olloii#s, 

On t h e  29 th  day of September 1974 t h e  two 

accused were committed f o r  t r i a l  on a charge of unlawk!!l.l 

k i l l i n g  !,no Tki. ]Ciso, Both r'n*endm+s !vr- remanded 
1 

i n  custody, On 7 t r  FcSruary, 1975 an ind ic tment  charg- 

i n g  t h e  two defe.hdants -wi th  t h e  murder of one I l c i  Kiso 
< 

was drawn. The; case  came on f o r  t r i a l  on t h e  19th 
February, 1975 /and no evidence was o f f e r e d  a g a i n s t  

;P ing ina  Eki on !$hat day and he was acpuit- ted.  
i 

i If th& conten t ion  of t h e  Crovvn Prosecu tor  i s  
/ r i g h t  t h e r e  fo;low two ex t r ao rd ina ry  consequences both 
i 

IN THE.SUPWE COUEU~ 

OF PAPUA NEN GUZiUEA ! 
COWL: i a l o r ,  J. 

Thursday, 

20 th  February, 1975. 

H. v ,  YL4Pi~i.q TOP and PINGANA EKI 

The two accused were charged t h a t  about t h e  

8 t h  October, 1974 they murdered one I k i  Kiso, 

A t  t h e  commencement of t h e  proceedings  t h e  

Crown Prosecu tc r  informed t h e  Court  t h a t  no evidence 

would be o f f e r ed  aga ins t  Pingina Eki and he was 

accordingly found no t  g u i l t y ,  

From t:he Crown opening a g a i n s t  t h e  o t h e r  

accused and from t h e  evidence i n  t h e  case ,  it was 

obvious t h a t  t h e r e  had never  been any evidence upon 

which t h e  accuse<: Pingins  E k i  could be charged o r  

found guii.t:i of m y  :>f+'ui:ce., 
i 

j 
I am c o n c ~ r ~ e d  a t  *;he procr!dure adopted i n  

t h i s  case  and ar:other cart: on t h e  s m e  c i r c u i t ,  v i z .  t h c  

presentment of ;in i.ndic.tmpnl ,:iilloweci imnediate ly  by a 
n o t i f l c z t i o n  c.: i n t e n t i o n  not to o,i'fi:r evidence o r  the  

en t ry  of a no.1.L~ prosequi ,  My concern was n o t  

a l l e v i a t e d  by tr:~:! s ta tement  of -tne CI-om Prosecu tor  

t h a t  i n  h i s  vie:{+ t h i s  i s  t he  proper  manner i n  which t o  

proceed, 



opposed t o  t he  bas i c  p r i n c i p l e  of t h e  common law. F i r s t l y  

i t  means t h a t  a person aga ins t  whom t h e r e  i s  no evidence 

t o  t h e  knowledge of t h e  i n d i c t i n g  a u t h o r i t y  can be kept  
i n  gaol  u n t i l  t h e  t ime  of h i s  t r i a l .  Secondly, an 

indictment  i n  t h e  Queen's name must be presen ted  aga ins t  
a man who has i n  f a c t  committed no crime and who i s  

known t o  have committed no crime. I n  o the r  words, t h e  
Crown must be made a p a r t y  t o  a prosecut ion without  any 

I 
reasonable  o r  probable  cause - a mal ic ious prosecut ion.  

I f  t h a t  were i n  f a c t  t h e  s t a t e  of  t h e  law it 
would indeed c a l l  f o r  immediate l e g i s l a t i v e  ac t ion .  Rut 
an warnination of t h e  law shows t h a t  it proceeds on an 

e n t i r e l y  wrong bas i s ,  

H i s t o r i c a l l y ,  a s  f a r  back a s  the t w e l f t h  and 
t h i r t e e n  c e n t u r i e s ,  t h e  Judges of t h e  King's Court had 
i&srpossd bctw-eakthe accusa t ion  and t h e  t r i a l  an 
i n s t i t u t i o n  by which it was ensured t h a t  no man could be 

held f o r  t r i a l  un l e s s  t h e r e  was evidence of g u i l t .  This  

device was t h e  presentment t o  t h e  grand j u r y  of a , B i l l  of 
Indictment.  i i f t e r  advice by t h e  p re s id ing  judge a s  t o  
whether o r  not  t h e r e  was evidence t o  p u t  t h e  accused upon 
h i s  t r i a l ,  t h e  ju ry  r e t i r e d  and found e i t h e r  t h a t  t h e r e  
was "probable evidence" i n  suppor t .&  t h e  of fence  charged 
i n  t h e  B i l l  i n  which case  a l l ~ r u e . ~ i l l n  was found, o r  i f  

,,A' 

they thought t h e r e  was no suah evidence then a "No True 
B i l l 9 8  was endorsed on th&.indictment  which was then s a i d  

: ,_I 

t o  be ignored, (See.;g6'ldsworth ' A  His tory of Engl ish 
Lawt, Volume 2 pages  611-23 and Volume 5 page 169, a l so  
Halsburyfs  ~awg 'o f  England, Second Edi t ion ,  Volume 9 
pages 140-l)., ' 

,/ 

. , I n  t h e  mid-nineteenth century t h e  Summary 
J u p f s d i c t i o n  Acts 1848 and t h e  I n d i c t a b l e  Offences k t  

:'1848, provided a f u r t h e r  safeguard aga ins t  a person 

,being held f o r  t r i a l  wi thout  adequate evidence aga ins t  
him. These Acts rep laced  t h e  e a r l i e r  Acts of 1553 and 
1&55 which r equ i r ed  accused persons t o  submit t o  exam- 
i n a t i o n  by J u s t i c e s  o f  t h e  Peace. These e a r l i e r  
s t a t u i e s  were concerned p r imar i ly  w i th  examinations of 
p r i sone r s  w h e n b a i l  was appl ied f o r ,  al though t h e  
depos i t ions  taken were ava i l ab l e  on t h e  t r i a l .  The 
major innovat ion of t h e  Summary J u r i s d i c t i o n  Acts of 



t h p  n i n e t e e n t h  c e n t u r y  was t o  e n a b l e  t h e  J u s t i c e s  of  t h e  

Peace t o  r e f u s e  t o  commit a  pe r son  f o r  t r i a l  i f  t h e r e  
was i n s u f f i c i e n t  ev idence  a g a i n s t  him. 

The grand j u r y  system was r e t a i n e d  a f t e r  t h e  

Summary J u r i s d i c t i o n  Acts  and t h e r e  was t h u s  from t h a t  
time onwards a  doub le  sa feguard  a g a i n s t  a  pe r son  being 

I 
h e l d  f o r  t r i a l  w i t h o u t  ev idence  a g a i n s t  him. The s y s t e m  
remained i n  f o r c e  i n  England u n t i l  w e l l  on i n  t h e  p r e s e n t  

cen tu ry .  

With t h e  found ing  of t h e  A u s t r a l i a n  Colony it 
became n e c e s s a r y  t o  adap t  t h e s e  p r i n c i p l e s  t o  t h e  circum- 

s t a n c e s  of  t h e  Colony. fmd so  by t h e  I m p e r i a l  Act 9  Geo, 

IV Chapte r  83 of  t h e  2 5 t h  J u l y ,  1828, p r o v i s i o n  was made 

f o r  t h e  Attorney-General  t o  perform t h e  f u n c t i o n  of  t h e  

grand' j u r y  u n t i l  such t ime a s  t h e y  were e s t a b l i s h e d .  

The e f f e c t  of t h i s  and subsequen t  p r o v i s i o n s  i s  s e t  o u t  

by t h e  High Cour t  i n  Commonwealth L i f e  Assurance S o c i e t v  

Ltd. v. Smith ( l ) ,  a s  f o l l o w s :  

"The p r e s e n t  c a s e  i s  n o t  one where t h e  p ro -  

ceed ings  were t e r m i n a t e d  by t h e  e n t r y  of  a  

n o l l e  p r o s e q u i .  They ended by t h e  r e f u s a l  
of t h c  Attorney-General  t o  f i l e  an i n d i c t -  

ment. Under t h e  law of New South tidales 

t t h e r e  i s  no grand j u r y ,  and t h e  At torney-  

Genera l  d i s c h a r g e s  a  d u t y  analogous  t o  o r  

r e p l a c i n g  t h a t  which, under  t h e  common law, 

was performed by a  grand ju ry .  See s.5 of 

9  Geo. I V  c .83;  Crimes Act 1900, s.572 and 
J u s t i c e s  Act 1902-1931 (N.S.CI.), s e c s .  39, 

4 1 ( 6 )  and 4 2  and R. v. McKavg t o  which Rich,  

J. has  r e f e r r e d  us.  When an accused pe r son  

i s  committed f o r  t r i a l  it i s  f o r  t h e  At torncy-  

General  t o  c o n s i d e r  whether  t h e  acaused 

should  be p u t  on h i s  t r i a l  and f o r  what 

p r e c i s e  o f f e n c e ,  and t h i s  he  does  by f i l i n g  

o r  r e f u s i n g  t o  f i l e  an ind ic tmen t .  Th i s  i s  
an e n t i r e l y  d i f f e r e n t  f u n c t i o n  from t h a t  o f  
e n t e r i n g  a  n o l l e  p r o s e q u i  upon an i n d i c t m e n t  

a f t e r  it has  been f i l e d ,  which does  no more 

t h a n  non. pros .  t h e  ind ic tmen t . "  

( 1 )  (1937-38) 59  C.L.R. 527 a t  543 



The f a c t  t h a t  t h i s  procedure  which s u b s t i t u t e d  

t h e  d i s c r e t i o n  of t h e  Attorney-General f o r  t h a t  o f  t'he 

grand jury w a s ' r e t a i n e d ,  lwas not acc iden ta l .  I n  1885 

Martin,  C.J, i n  R ,  v. McKave ( 2 )  s a id :  

" I n  our  mode of i n s t i t u t i n g  c r imina l  

prosecut ion I th ink  we a r e  i n f i n i t e l y  i n  

advance of t h e  p r a c t i c e  of t h e  mother country.  

There can be no ques t ion  t h a t  t he  power of 

determining whether t h e r e  s h a l l  be a  pros-  

ecu t ion  o r  not i s  i n  much s a f e r  hands when 

en t ru s t ed  t o  a  lawyer,  of t he  eminence of 

which an Attorney-General appointed under 

our  p r e sen t  system of government must always 

be, than  i n  t h e  hands of a  J u r y  most - 
perhaps a l l  - of whom a r e  i gno ran t  of t h e  

law, and who conduct t h e i r  i n q u i r i e s  with- 

ou t  a  t y t h e  of t h e  d e l i b e r a t i o n  which an 
Attorney-General must e x e r c i s e  when read ing  

the  depos i t i on  i n  o rde r  t o  determine whether 

he should prosecute  o r  not ."  

Upon t h e  c r e a t i o n  of a  s e p a r a t e  Colony of 

Queensland t h e  p rov i s ion  of t h e  Aus t r a l i an  Courts Act 

s e t  ou t  above, remained i n  fo r ce .  (See t h e  Queensland 

S t a t u t e s  Volume 4 Payne & vloodcock 1889). This remains 

t h e  p re sen t  law i n  Queensland and t h e  d i s c r e t i o n  t o  f i l e  

a  No True B i l l  remains with  t h e  Attorney-General. (See 

R. v. bvebb ( 3 ) ,  

The Aus t ra l ian  Courts Act 9 Geo, IV Chapter 83  

became p a r t  of t h e  law of t h e  T e r r i t o r y  of Papua on 
1 7 t h  Septamber, 1888 and i n  t h e  T e r r i t o r y  of New Guinea 

from 9 t h  gay, 1921. (See Laws of t h e  T e r r i t o r y  of Papua 

1888-1945 Volume 5 page 93, and Laws of t h e  T e r r i t o r y  of 

New Guinea 1921.-1945 page ? 1 ) ,  This a p p l i c a t i o n  i n  
both T e r r i t o r i e s  of course  depended on tk pos i ib i .3 i ty  

of them being appl ied  w i th in  t h e  T e r r i t o r y ,  

Obviously i n  B r i t i s h  New Guinea where t h e r e  
was no Attorney-General and i n  f a c t  no law o f f i c e r s  of 

t h e  Crown, it became necessary t o  adapt t h e  procedure - 
(1885c6))  L.R,!N.S.N,) 123 a t  L30 
(1960) Qd. R. 443 a t  446 and 447 



which had been proven t o  be s o  s a t i s f a c t o r y  i n  New South 

Wales, t o  t h e  c o n d i t i o n s  of t h e  new Colony. As a  r e s u l t  
t h e  c r i m i n a l  Procedure  Ordinance 1889 p l a c e d  t h e  f u n c t i o n  

of  d e c i d i n g  whether  a  cha rge  shoad  be l a i d  o r  n o t ,  i n  

t h e  Chief  M a g i s t r a t e  who was t h e n  t h e  o n l y  j u d i c i a l  

o f f i c e r  and lawyer  w i t h i n  t h e  P o s s e s s i o n .  5 .12  r e q u i r e d  

t h e  Chief  M a g i s t r a t e  t o  c o n s i d e r  t h e  ev idence  t aken  by a 
I 

m a g i s t r a t e  when he committed a  pe r son  f o r  t r i a l  and 

e i t h e r  t o  l a y  o r  d i r e c t  t o  be l a i d ,  a  cha rge ,  o r  a l t e r n -  

a t i v e l y  t o  quash t h e  ,committal .  I n  o t h e r  words he was 

t o  perform t h e  f u n c t i o n  performed by t h e  Attorney-General  

i n  New South  Wales and b e e n s l a n d .  With t h i s  e x c e p t i o n  

under  t h e  Ordinance i t  became a mandatory d u t y  upon him 

to'  perform. Under s, 18 t h e  ; tdmin i s t r a to r  of  t h e  

P o s s e s s i o n  c o u l d  empower some o t h e r  pe r son  t o  perform 

t h i s  du ty ,  i n  which c a s e  t h e  o b l i g a t i o n  r e s t e d  upon him 

t o  t h e  e x c l u s i o n  of a l l  o t h e r  p e r s o n s  i n c l u d i n g  t h e  

Chief  M a g i s t r a t e .  With t h e  appointment of a  Crown Law 

O f f i c e r  t h i s  d u t y  was d e l e g a t e d  t o  him and was performed 

by him. 

The Cr imina l  Procedure  Ordinance o f  Papua was 

adopted i n  New Guinea on 9 t h  May 1921, and t h e  p r o v i s i o n s  

r e g a r d i n g  t h e  grand j u r y  f u n c t i o n  were p l a c e d  i n  t h e  
Crown l a w  O f f i c e r .  

Under bo th  p i e c e s  of l e g i s l a t i o n  p r o v i s i o n  i s  

made f o r  a n o t i f i c a t i o n  t o  t h e  Cour t  of a  d e c i s i o n  t o  
quash t h e  commit ta l  a s  soon a s  c o n v e n i e n t l y  can  be done 

and t h e  r e l e a s e  of  t h e  p r i s o n e r .  

I f  t h e s e  mandatory p r o v i s i o n s  were fo l lowed  

t h e  s i t u a t i o n  a r i s i n g  i n  t h e  p r e s e n t  c a s e  r o c l "  - . -  

occur .  

S o l i c i t o r  f o r  t h e  Crown: B. Kidu, Crown S o l i c i t o r ,  

S o l i c i t o r  f o r  t h e  Defence: N.H. P r a t t ,  : c t i n g  P u b l i c  
S o l i c i t o r .  


