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I N  THE SUPREME COURT ) . .  C O R A M :  RAINE, J. 

OF PAPUA NEW GUINEA ) ' Monday, 
2 4 t h  .... June, 1974, 

-f 

UAPIRA TAJIA, KIPILA ELAPE and TIBARU - 
ELAPE a l l  o f  Homa 

1974 .-- I n t r o d u c t i o n  

June 18. 
19,24 The Gospel  a c c o r d i n g  to.  S t .  Mark, Chapter  
MEND1 X W I ,  Verses 16 and 17, reads:-  - 
RAINE, J. 

"16. He t h a t  b e l i e v e t h  and i s  b a p t i z e d  

s h a l l  be saved; b u t  he t h a t  b e l i e v e t h  n o t  

s h a l l  be damned. 

17. And t h e s e  s i g n s  s h a l l  f o l l o w  them 

t h a t  b e l i e v e ;  i n  my name s h a l l  t h e y  c a s t  o u t  

d e v i l s ;  t hey  s h a l l  speak w i t h  new  tongue^,^ 

The above, and o t h e r  r e f e r e n c e s  t o  t h e  

e x t i r p a t i o n  of bad and unc lean  d e v i l s  a n d , s p i r i t s  

i n  Chapters  1, 5, 6, 7  and 9, a r e  i m p o r t a n t  i n  t h i s  

t r i a l .  See a l s o  S t .  Luke, Chapter  V I I I ,  Verses 27 t o  

35. I t  seems c l e a r  beyond pe radven tu re  t h a t  an ove r  

. . l i t e r a l  a p p l i c a t i o n  o f  t h e s e  r e f e r e n c e s  by l a r g o l y  

u n t u t o r e d ,  uneducated and s i m p l e  peop le  r e s u l t e d  i n  

~ . .~ t h e  d e a t h  o f  one Po ro ro  N a r i  on t h e  1 9 t h  March, 

1974. I am sa t is f ied- . .beyond reasonab le  doubt  t h a t  _. 
t h e  accus.eb;--f&r men, and one woman, e i t h e r  as 

p r i n - c i $ a l s  oi. a i d e r s ,  stamped o u t ,  as t hey  b e l i e v e d ,  
.- 

an e v i l  s p i r i t  o r  d e v i l  t h a t  i n h a b i t e d  Pororo .  I n  

f a c t ,  what t hey  d i d  was t o  stamp Poro ro  t o  death  

w i t h  t h e i r  f e e t .  P o r o r o ' s  death,  a  p h y s i c a l  and 

r e a l  event ,  i s  t h e  m a t t e r  t h a t  concerns me f i r s t  of 
, 

a l l ,  because the  f i v e  accused a r e  a l l  charged w i t h  

h i s  w i l f u l  murden. The d e v i l  o r  e v i l  s p i r i t  b e l i e v e d  

t o  r e s i d e  i n  Po ro ro  and i t s  e f f e c t  on t h e  accused i s  

t h e  second ma jo r  m a t t e r  I have t o  cons ide r ,  because 

t h e  defence i s  automatism, and M r .  R u s s e l l  of 

Counsel  f o r  t h e  accused submi t s  t h a t  what h i s  c l i e n t s  

d i d ,  o r  h e l p e d  o t h e r s  OF t h e i r  number t o  do, was com- 
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p u l s i v e  a n d  n o n - m a l i c i o u s ,  a n d  s temmed o n l y  f r o m  t h e i r  

l i t e r a l  a p p l i c a t i o n  o f  t h e  a d j u r a t i o n s ,  p e r  t h e  New 

T e s t a m e n t ,  of J e s u s  C h r i s t .  

F a c t s  

Homa i s  a  v i l l a g e ,  o r  t h e  name o f  a  g r o u p  o f  

h o u s e s  a n d  p e o p l e  i n  t h e  a r e a  i n h a b i t e d  by t h e  H u r i  o r  

H u l i  p e o p l e ,  t h e  a d m i n i s t r a t i v e  c a p i t a l  o f  wh ich  i s  t h e  

p l e a s a n t  t o u n  c f  T a r i .  T h e  e v i d e n c e  i s  t h a t  t h e  H u r i  

p e o p l e  h a v e  a b e l i e f  i n  s p i r i t s ,  s o . t h a t  when t o l d  a b o u t  

s p i r i t s ,  o r  b a d  d e v i l s ,  by E u r o p e a n  m i s s i o n a r i e s ,  i t  
m u s t  h a v e  b e e n  e a s y  f o r  them t o  e m b r a c e  t h i s  p a r t  o f  

t h e  C h r i s t i a n  d o c t r i n e .  I h a v e  b e e n  t o  T a r i  o n  s e v e r a l  

o c c a s i o n s ,  a n d  i t  i s  a p p a r e n t  t o  me t h a t  t h e  H u r i  

p e o p l e ,  charmii-g t h o u g h  t h e y  c a n  b e ,  a r s  a p t  t o  become 

f i e r c e  a n d  e x c i t a b l e  a t  t i m e s .  

Abou t  a  d e c a d e  a g o  a  E u r o p e a n  r e l i g i o u s  g r o u p  

d e c i d e d  t h a t  t h e  g o s p e l  s h o u l d  b e  t a k e n  t o  t h e  H u r i  

p e o p l e .  T h i s  was t h e  U n e v a n g e l i s e d  ( s i c )  F i e l d s  

M i s s i o n .  I t  h a s  now b e e n  re-named,  a n d  is t h e  R s i a n  

P a c i f i c  C h r i s t i a n  M i s s i o n ,  o r  A.P.C.M. I t  i s  c o m p r i s e d  

o f  m i s s i o n a r i e s  f r o m  many P r o t e s t a n t  f a i t h s ,  b u t  o n c e  

i n  A.P.C.M. t h e s e  p e o p l e  a r e  r e s p o n s i b l e ,  i n  t h e  

c o r p o r a t e  s e n s e ,  t o  A.P.C.M. I t  i s  a g r o u p . t h a t  m i g h t  

b e  c a l l e d  Low C h u r c h ,  I was t o l d  t h a t  H igh  C h u r c h  

A n g l i c a n s  wou ld  p r o b a b l y  n o t  b e  a d h e r e n t s ,  w h e r e a s  

Low C h u r c h  A n g l i c a n s  m i g h t  b e .  T h e  r e a s o n  f o r  t h i s  i s  

e a s y  t o  s e e .  Mr. Gou ld ,  of  whom we w i l l  h e a r  l a t e r ,  

t o l d  me t h a t  A.P.C.M. was " s o l i d l y  s c r i p t u r a l l y  b a s e d , "  

a n d  t h a t  i t  was E v a n g e l i c a l ,  wh ich  p o s s i b l y  e x p l a i n s  

t h e  c h a n g e  o f  name, t h e  " u n e v a n g e l i s e d " ,  a s  t h e  g r o u p  

c u r i o u s l y  d e s c r i b e d  i t s e l f  i n  t h e  p a s t ,  h a v i n g  a c h i e v e d ,  

i n  i t s  v i e w ?  I i m a g i n e ,  i t s  u l t i m a t e  s a l v a t i o n  by f a i t h .  

A c c o r d i n g  t o  nlr. G o u l d ,  who is  a  s e n i o r  p e r s o n  

i n  A.P.C.M., a  v e r y  l a r g e  p r o p o r t i o n  o f  t h e  H u r i  p e o p l e  

i s  u n d e r  A.P,C.M. s p i r i t u a l  d o m i n a t i o n .  The  " s o l i d l y  

s c r i p t u r a l l y  b a s e d "  t e a c h i n g s  o f  A.P,C.M., i t s  Low 

C h u r c h  a p p r o a c h ,  i t s  d e a d l y  e a r n e s t n e s s ,  a n d  d e e p  

d e v o t i o n ,  b e c a u s e  Mr. G o u l d  h a s  c o n v i n c e d  me, n o t  o n l y  



as  t o  h i s  e a r n e s t n e s s  a n d  d e v o t i o n ,  b u t  a l s o  o f  R .P .C.M. ' s ,  

m e a n s  t h a t  t h e  B i b l e  is t h e  f o u n t a i n  f r o m  w h i c h  a l l  t e a c h i n g s  

f l o w  i n  H u r i  a r e a s  a f f e c t e d  by A.P.C.M. I t  i s  i m p o r t a n t  t o  

a p p r e c i a t e  t h i s .  As I u n d e r s t a n d  it t h e r e  i s  a v a s t  

d i f f e r e n c e  b e t w e e n  t h e  H igh  C h u r c h  a n d  t h e  Low i n  t h e  
I 

A n g l i c a n  f a i t h ,  t h e  l a t t e r  b e i n g  f a r  more  r i g i d  i n  i t s  

a p p l i c a t i o n  o f  B i b l i c a l  t e a c h i n g s ,  a n d  f a r  l e s s  w i l l i n g  t o  

a b a n d o n  r i g i d i t y  o f  i n t e r p r e t a t i o n  i n  f a v o u r  o f  a  r a t h e r  m o r e  

s o p h i s t i c a t e d  a n d  i n t e l l e c t u a l  a p p r o a c h .  

An u n d e r s t a n d i n g  o f  t h e s e  m a t t e r s  i s  r e q u i r e d ,  as  

w i l l  b e  s e e n  when I s e t  o u t  w h a t  I f i n d  t o  b e  t h e  f a c t s .  

I m i g h t  a d d  t h a t  mr. R u s s e l l  d i d  n o t  s a y  a word  i n  h i s  

a d d r e s s  a b o u t  t h e  m a n n e r  o f  t h e  d e a t h  of t h e  d e c e a s e d .  He 

d i d  n o t  s e e k  t o  a b s o l v e  a n y  o n e  o f  h i s  c l i e n t s  " q u a n  

p h y s i c a l  p a r t i c i p a t i o n .  Rs a r e s u l t  o f  some r e m a r k  t h a t  f e l l  

f r o m  t h e  Crown P r o s e c u t o r ,  I i n v i t e d  Mr. R u s s e l l  t o  a d d r e s s  

me o n  w h a t  I m i g h t  c a l l  " t h e  p h y s i c a l  i s s u e s ' > .  He d i d  n o t  do 

s o ,  a n d  I do n o t  make t h a t  o b s e r v a t i o n  c r i t i c a l l y .  T h e r e  i s  

a b u n d a n t  e v i d e n c e  t h a t  a l l  t h e  a c c u s e d  p l a y e d  m a j o r  r o l e s  i n  

t h e  k i l l i n g  o f  P o r o r o .  

I am s a t i s f i e d  b e y o n d  r e a s o n a b l e  d o u b t  t h a t  t h e  f i v e  

a c c u s e d  p e r s o n s  k i l l e d  P o r o r o ,  Tamu b e i n g ,  o n  t h e  h i g h e s t  o f  
~- .~. . p r o b a b i l i t i e s ,  t h e  man who a c t u a l l y  c a u s e d  h i s  d e a t h .  B u t  a l l  

t h e  o t h e r  f o u r  p l a y e d  s i g n i f i c a n t  r o l e s ,  a n d  I h u e  n o t  g o t  

t h e  s l i g h t e s t  d o u b t  t h a t  a l l  f i v e  a c c u s e d  wou ld  b e  g u i l t y  o f  

m u r d e r  o r  w i l f u l  m u r d e r ,  b u t  f o r  t h e  d e f e n c e  o f  a u t o m a t i s m .  

I s h o u l d  a d d  t h a t  u n l i k e  t h e  r e c e n t  c a s e  i n  N a p r i k ,  no  a t t e m p t  

was made t o  r a i s e  i n s a n i t y ,  n o r  c o u l d  i t  h a v e  s u c c e e d e d ,  i n .  

my v i e w .  A 1 1  t h e  a c c u s e d  s e e m  t o  me t o  b e  b a s i c a l l y  s e n s i b l e ,  

n o r m a l  p e o p l e ,  I s a w  no  s i g n s  o f  m a n i a ,  t h e y  a l l  b e h a v e d  i n  a 

c o l l e c t e d  s o r t  o f  way ,  a n d  t h e y  f o l l o w e d  t h e  t r i a l  c l o s ~ l y ,  

T h e  t r o u b l e  commenced o n  t h e  S u n d a y  p r i o ' r  t o  t h e  

d e a t h  o f  t h e  d e c e a s e d .  On t h i s  day  he  a p p a r e n t l y  saw a l l  

o r  some of  t h e  a c c u s e d  a n d  s p o k e  a b o u t  t h e i r  a d h e r e n c e  t o  

r e l i g i o n  i n  a  s l i g h t i n g  way,  n o  way t o  s p e a k  t o  H u r i s  who 

b e l i e v e  t h a t  t h e  T h i n g  H o l y ,  o r  Ho ly  S p i r i t ,  i s  i n  t hem.  A l l  

o r  some o f  t h e  a c c u s e d  r e s p o n d e d  t o  t h i s  s l i g h t  i n  t h e  c r u e l  

a n d  v i o l e n t  way t h a t  h a s  m a r k e d  many C h r i s t i a n  r e l i g i o n i s t s  

o v e r  t h e  c e n t u r i e s .  T h e  m o c k e r  was v i o l e n t l y  a s s a u l t e d ,  t h e  



F a i t h  defended, and Pororo  was h u r t ,  and q u i t e  s e r i o u s l y  so. 

The accused s a i d  t h a t  t h e  D e v i l  was i n  o r  w i t h  him. 

Pororo  was o b v i o u s l y  a  man o f  some s p i r i t .  He 

p r o t e s t e d  t h s  b e a t i n g  he had rece i vad ,  he p u t  t h e  accused t o  
I t h e  t e s t  and suggested t h a t  t h e  r e l i g i o n i s t s  t r y  t h e i r  hand 

on h i s  deaf and dumb f a t h e r ,  t hus  p r o v i n g  the  Ho ly  S p i r i t  

t h e y  i n n o c e n t l y  b e l i e v e d  d w e l t  w i t h i n  them. He went t o  h i s  
d 

f a t h e r ,  t o l d  him o f  t h e  problem, and t h e  o l d  man, as  he must 

have been, s u b m i t t e d  h i m s e l f  t o  t h e  accused. F a r  from r e c s i v -  

i n g  any m i racu lous  r e l i e f ,  t h e  deceased's f a t h e r  had a  comb, 

o r  p a r t  t h e r a o f ,  i n s e r t e d  i n  h i s  e a r  by Warago. The o l d  man 

r a n  away, t h e  p r o m i s f d  boon o f  h e a r i n g  was n o t  f o r  him. No 

doubt  t h e  baxboo comb h u r t ,  

U n f o r t u n a t e l y  t h a  deceased, no doubt  r a t h e r  

i r r i t a t e d  a t  hav ing  been beaten up on Sunday, r e t u r n e d  t o  

t h e  f r a y .  On t h e  day o f  h i s  death  he t a u n t e d  t h e  r e l i g i o n i s t s  

w i t h  t h e i r  f a i l u r e  t o  s f f e c t  a  m i r a c l e ,  and t h r e a t e n e d  them 

w i t h  s e c u l a r  C o u r t  p roceed ings  f o r  a s s a u l t i n g  him on t h e  p r e v i o u s  

Sunday. 

One o f  t h e  accused, a t  l e a s t ,  suggested t h a t  t h e  

Sunday t r e a t m e n t  had n o t  succeeded i n  g e t t i n g  t h e  D e v i l  o u t  

o f  Pororo ,  and a  more ea rnes t  endeavour t o  do so was then  mado. 

Probab ly  Tamu p l a y e d  t h e  most s i g n i f i c a n t  r o l e ,  b u t  a l l  t h e  

o t h e r  f o u r  accused h e l p e d  i n  a  very  r e a l  way. See S e c t i o n  7 

o f  t h e  Code, 

One needs l i t t l e  i m a g i n a t i o n ,  h e a r i n g  t h e  ev idence,  

t o  imagine why Poro ro  d ied.  However, h i s  body, and i t  was 

e s t a b l i s h e d  beyond a l l  doubt t h a t  i t  was P o r o r o ' s  body, was 

exhumed, and examined by O r .  Helmer q u i t e '  a  l o n g  t i m e  a f t e r  

b u r i a l .  I t  was remarkably w e l l  p reserved,  a l t h o u g h  t h e  bra;;, 

t i s s u e '  had decayed. Dr. Helmer was t h e r e f o r e  unab le  t o  say 

whether  t h e r e  was c e r e b r a l  damage f l o w i n g  f rom massive i n j u r y  

-------- . t o  t h e  jaw of t h e  deceased. Be t h a t  as i t  may, he was a b l e  ... 

t o  f%T&ea---a\~i.derulc ~ ~ i . n ~ t : i n g  t o  a t  l e a s t  one cause o f  

death, f o r  f i v e - s i x t h s  o f  t h e  deceased's r i b s  had been 

f r a c t u r e d ,  and about  h a l f  o f  t hese  had m u l t i p l e  f r a c t u r e s .  

The ends o f  some would have p e r f o r a t e d  t h e  c o n t e n t s  o f  t h e  

c h e s t  c a v i t y  on each s i d e ,  and such was t h e  s t a t e  of 



p r e s e r v a t i o n  t h e  d o c t o r  c o u l d  d e t e c t  s i g n s  o f  b l e e d i n g  f rom 

t h e  l o w e r  l o b e  o f  t h e  l e f t  l u n g .  B u t  r e g a r d l e s s  o f  t h e  e f f e c t s  

o f  a  p u n c u t r e d  l u n g  l e f t  u n t r e a t e d ,  Dr. He lmer  s t a t e d ,  a n d  I 

a c c e p t  h im,  t h a t  P o r o r o  would  h a v e  p e r i s h e d  i n  any  e v e n t ,  a s  
a  r e s u l t  o f  t h e  m e c h a n i c a l  o b s t r u c t i o n  t o  h i s  b r e a t h i n g .  The  

I 
d o c t o r  d i s c o u n t e d  t h e  p o s s i b i l i t y  t h a t  some o r  a l l  f r a c t u r e s  

w e r e  c a u s e d  by p a l l  b e a r e r s  d r o p p i n g  t h e  body a f t e r  d e a t h .  I 

a c c e p t  Or, He lmer  on  t h i s  p o i n t .  I n  any  e v e n t , t h e r e  i s  no 
_--- 

- . _ - - - -  e v i d e n c e - t h a t  t h e  c o r p s e  was d r o p p e d .  

I am s a t i s f i e d  beyond  r e a s o n a b l e d o u b t  t h a t  t h e  

a c c u s e d  k i l l e d  t h e  d e c e a s e d .  T h e  v i o l e n c e  a s s o c i a t e d  w i t h  

h i s  d e a t h ,  a n d  t h e  b a c k g r o u n d  o f  i r r i t a b i l i t y ,  wou ld  c o n v i n c e  

me t h a t  t h e  a c c u s e d  e i t h e r  mean t  t o  k i l l  o r  s e r i o u s l y  harm 

t h e  d e c e a s e d ,  b u t  f o r  t h e  d e f e n c e  o f  a u t o m a t i s m ,  w h i c h  c o u l d  

b r i n g  s e c t i o q  2 3  o f  t h e  Code  i n t o  p l a y .  

The  d e f e n c e  o f  a u t o m a t i s m  

I  t h a n k  b o t h  c o u n s e l  f o r  t h e i r  h a r d  work i n  

r e f e r r i n g  me t o  j u s t  a b o u t  e v e r y  u s e f u l  r e f e r e n c e  t o  t h e  

d e f e n c e  o f  a u t o m a t i s m  t h a t  t h e r e  i s ,  b e c a u s e  t h i s  i s  t h e  

f i r s t  t i m e ,  a s  a  b a r r i s t e r ,  o r  a j u d g e ,  t h a t  Z h a v e  e v e r  

h a d  t o  c o n s i d e r  t h e  p r o b l e m ,  b a r r i n g  a c a s e  I b d  i n v o l v i n g  

d u r e s s ,  many y e a r s  ago .  On my r e t u r n  t o  P o r t  m o r e s b y  d u r i n g  

t h e  weekend I o n l y  f o u n d  o n e  o t h e r  a u t h o r i t y ,  t h e  o n e  I 

;~~t -ho-vgW-e%is . ted ,  a n d  m e n t i o n e d  t o  C o u n s e l  d u r i n g  a r g u m e n t .  

T h i s  i s  t h e  c a s e  o f  v +  The  Q u e e n  ( I ) .  Wi th  g r e a t  

r e s p e c t  t o  t h e  H i g h  C o u r t  I f o u n d  i t s  d i s c u s s i o n  OF c r i t i c a l  

c a s e s  s u c h  a s  B r a t t y  v .  A t t o r n e y - G e n e r a l  f o r  N o r t h e r n .  

I r e l a n d  - ( 2 )  o f  g r e a t  a s s i s t a n c e .  R y a n ' s ~ a ? ~  ( s u p r a )  ( 3 )  -- ,-' 
a n d  R o  v o  Q u i c k ,  R .  v .  P a d d i s o n  ( 4 )  i t  s e e m s  t o  me, r o u n d  

o f f  t h e  l a w  on t h e  s u b j e c t .  F a c t u a l l y  R y a n ' s  c a s e  ( s u p r a )  

( 5 )  i s  n o t  h e l p f u l ,  i t  was a n  " i n v o l u n t a r y  s q u e e z e  o f  t h e  
t r i g g e r "  c a s e ,  b u t  t h i s  d o e s  n o t  mean t h a t  t h e  d i s c u s s i o n  of  

p r i n c i p l e  was o f  no v a l u e  t o  me. 

- - --- 
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H a v i n g  h e a r d  t h e  e v i d e n c e ,  a n d  g i v e n  d u e  w e i g h t  t o  

t h e  s t a t e m e n t s  f r o m  t h e  d o c k ,  w h i c h ,  m a k i n g  a l l o w a n c e  f o r  t h e  

t y p e  o f  p e o p l e  t h e  a c c u s e d  a r e ,  r a i se  t h e  a u t o m a t i s m  i s s u e ,  

I c e r t a i n l y  a c c e p t  t h a t  t h e  a c c u s e d  were a n g r y  a n d  u p s e t .  I 
a l s o  a c c e p t  t h a t  t h e y  were c a r r i e d  away t o  a c o n s i d e r a b l e  e x t e n t  

I by t h e i r  u n d e r s t a n d i n g  o f  new b e l i e f s ,  w h i c h  t o u c h e d  o n  a n c i e n t  

b e l i e f s  o f  t h e i r  own "qua"  t h e  s p i r i t  w o r l d .  A.P.CCM, t e a c h -  

i ngs , r educed .  i n t o  t h e  H u r i  o r  H u l i  l a n g u a g e ,  l a r g e  s e g m e n t s  
-. -- . .- of  t h e  s c r i p t u r e s  h a v i n g  b a e n  t r a n s l a t e d  i n t o  H u r i  by Nr. G o u l d ,  

a r e  c l e a r l y  a  d o m i n a n t  f e a t u r e  o f  H u r i  l i f e ,  i n  a r e a s  d o m i n a t e d  

by t h i s  m i s s i o n a r y  b o d y .  

Mr. G o u l d ,  when p r e s s e d ,  e x p r e s s e d  t h e  view t h a t  

t h e  p e o p l e  a c t e d  f r o m  " a  d e f i n i t e  m i s u n d e r s t a n d i n g . : :  He 

s a i d ,  "They h a v e  i n t e r p r e t e d  e v e r y t h i n g  f r o m  t h e i r  own 

c u l t u r a l  b e l i e f . : l  However ,  h e  d i d  a g r e e  t h a t  h i s  g r o u p  

b e l i e v e d ,  a n d  p r e a c h e d ,  t h a t  humans  c o u l d  b e  i n h a b i t e d  by 

d e v i l  b e i n g s ,  n o t  n e c e s s a r i l y  t h e  s o - c a l l e d  D e v i l ,  m e a n i n g  

S a t a n ,  b u t  d s v i l  b e i n g s  who come f r o m  a  s p i r i t  w o r l d .  He 

c l e a r l y  d i s t i n g u i s h e d  t h e  c a s e  o f  p e r s o n s  w i t h  i n b u i l t  

p e r s o n a l i t y  w e a k n e s s e s  f r o m  t h e  c a s e  o f  t h o s e  i n h a b i t e d  by 

t h e s e  s p i r i t s .  

B u t  w i t h o u t  mak ing  a n y  a t t a c k  o n  mr. G o u l d ,  whom I 
. t h i n k  i s  a d e c e n t  man, I d o  b e l i e v e ,  w i t h  g r e a t  r e s p e c t  t o  h im ,  

a n d  h i s  f e l l o w ~ m i s s i o n a r i e s ,  t h a t  t h a  e f f o r t s  t o  p r o s e l y t i z e  

t h e  H u r i  p e o p l e  h a v e  l e d ,  v e r y  l a r g e l y ,  t o  t h e  d e a t h  o f  P o r o r o .  

An o v e r  l i t e r a l  a p p l i c a t i o n  by s i m p l e  f o l k  o f  

t e a c h i n g s  as  t o  t h e  c a s t i n g  o u t  o f  d e v i l s  w i l l  p r o b a b l y  o n l y  

l e a d ,  a s  h e r e ,  t o  d i s a s t e r .  E f e a r  t h a t  I i n c l i n e  s t r o n g l y  t o  

t h e  v i e w  t h a t  o v e r - r i g i d  t e a c h i n g  a n d  n o n - c o m p r e h e n d i n g  

a c c e p t a n c e  o f  t h e  B i b l e  i s  a t  t h e  r o o t  o f  t h i s  q u i t e  u n n e c e s s -  

a r y  d e a t h .  I t  i s  n o t  t h e  f i r s t  t ime,  n o r  w i l l  i t  b e  t h e  

l a s t ,  t h a t  t h e  b o o n s  b r o u g h t  by m i s s i o n a r y  z e a l  a r e  somewha t  

c a n c e l l e d  o u t  by o t h e r  f a c t o r s .  S e e  Mr. A l a n  M o o r e h e a d ' s  

b r i l l i a n t  work ,  

I b e l i e v e  I h a v e  s u f f i c i e n t l y  s t a t e d  my v i e w s  o n  

t h e  u n d e r l y i n g  s i t u a t i o n  t h a t  l e d  t o  t h e  k i l l i n g  o f  P o r o r o .  

I s  a u t o m a t i s m  a  d e f e n c e ?  



F i r s t l y ,  i s  t h e  d e f e n c e  r a i s e d ?  S h o u l d  i t  b e  l e f t  

t o  my j u r y  h a l f  t o  c o r s i d e r ?  Of c o u r s e ,  o n c e  i t  i s ,  t h e n ,  

u n l i k e  i n s a n i t y ,  t h e  o n u s  i s  upon t h e  Crown t o  p r o v e  t h a t  

t h e  a c c u s e d  w e r e  n o t  a c t i n g  i n d e p e n d e n t l y  o f  t h e i r  w i l l .  

From t h e  n u m e r o u s  a u t h o r i t i e s  a n d  w r i t i n g s  I h a d  t h e  

c h a n c e  t o  r e a d  d u r i n g  t h e  weekend  i t  is  t o l e r a b l y  c lear  t h a t  

t h e  c o u r t s  l e a n  a g a i n s t  a l l o w i n g  t h e  d e f e n c e  t o  b e  r a i s e d  f o r  

f l i m s y  r e a s o n s .  T h u s ,  i n  ( s u p r a )  ( 6 )  a t  p .  355, L a w t o n ,  

L . J .  s a i d ,  " . . . , . . . . * . . . t h i s  q u a g m i r e  o f  l a w  s e l d o m  e n t e r e d  

n o w a d a y s  s a v e  by t h o s e  i n  d e s p e r a t e  n e e d  o f  some k i n d  o f  a  

d e f e n c e  ............" And s e e  t h e  u n d e r l i n e d  p o r t i o n s  I h a v e  

q u o t e d  ( i n f r a )  f r o m  t h e  j u d g m e n t  o f  B a r w i c k j  C , J ,  i n  

( s u p r a )  ( 7 )  a t  p . 2 1 7 .  

I n  

( s u p r a )  ( 8 )  a t  p .  4 1 3  L o r d  O e n n i n g ,  a f t e r  d i s c u s s i n g  t h e  
p r e s u m p t i o n  o f  m e n t a l  c a p a c i t y ,  " a  p r o v i s i o n a l  p r e s u m p t i o n " ,  

a s  h e  p u t s  i t ,  a n d  d i s t i n . g u i s h i n g ,  "qua"  o n u s  o f  p r o o f ,  t h e  

o n u s  s i t u a t i o n  t h e r e  f r o m  t h e  s i t u a t i o n  i n  t h e  c a s e  o f  i n s a n i t y ,  

s a i d ,  " I n  o r d e r  t o  d i s p l a c e  t h e  p r e s u m p t i o n  o f  m e n t a l  c a p a c i t y ,  

t h e  d e f e n c e  m u s t  g i v e  s u f f i c i e n t  e v i d e n c e  f r o m  w h i c h  i t  may 

r e a s o n a b l y  b e  i n f e r r e d  t h a t  t h e  a c t  was i n v o l u n t a r y . "  And a t  

p .  4 1 4  His L o r d s h i p  c o n t i n u e d ,  "Once  a p r o p e r  f o u n d a t i o n  i s  

t h u s  l a i d  f o r  a u t o m a t i s m ,  t h e  m a t t e r  b e c o m e s  a t  l a r g e  a n d  m u s t  

b e  l e f t  t o  t h e  j u r y .  As t h e  c a s e  p r o c e e d s ,  t h e  e v i d e n c e  may 

w e i g h  f i r s t  t o  o n e  s i d e  a n d  t h e n  t o  t h e  o t h e r :  a n d  s o  t h e  

b u r d e n  may a p p e a r  t o  s h i f t  t o  a n d  f r o .  B u t  a t  t h e  e n d  o f  t h e  

d a y  t h e  l e g a l  b u r d e n  comes  i n t o  p l a y  a n d  r e q u i r e s  t h a t  t h e  

j u r y  s h o u l d  bo s a t i s f i e d  b e y o n d  r e a s o n a b l e  d o u b t  t h a t  t h e  

a c t  was a .  v o l ~ u n t a r y  a c t . "  

I n  Ryan  ( s u p r a )  ( 9 )  a t  p .  2 1 7 ,  B a r w i c k ,  C . J .  s a i d ,  - 
"I f  v o l u n t a r i n e s s  i s  n o t  c o n c e d e d  a n d  t h e  m a t e r i a l  t o  b e  

s u b m i t t e d  t o  t h e  j u r y  w h e r e s o e v e r  d e r i v e d  p r o v i d e s  a  s u b -  

s t a n t i a l  b a s i s  f o r  d o u b t i n g  w h e t h e r  t h e  d e e d  i n  q u e s t i o n  was 

6 v o l u n t a r y  o r  w i l l e d  a c t  o f  t h e  a c c u s e d ,  t h e  j u r y ' s  a t t e n t i n , :  
m u s t  b e  s p e c i f i c a l l y  drawn t o  t h e n e c e s s i t y  o f  d e c i d i n g  b e y o n d  



a l l  r e a s o n a b l e  d o u b t  t h a t  t h e  d e e d  c h a r g e d  a s  a  c r i m e  was t h e  

v o l u n t a r y  o r  w i l l e d  a c t  o f  t h e  a c c u s e d .  I f  i t  was n o t  t h e n  

f o r  t h a t  r e a s o n ,  t h e r e  b e i n g  no  d e f e n c e  of i n s a n i t y ,  t h e  

a c c u s e d  mus t  b e  a c q u i t t e d .  No d o u b t  c a r e  w i l l  b e  t a k e n  by t h e  

I 

. , . , - b a r r a n t s  t h a t  c o u r s e ,  i s e n t i t l e d  t o  h a v e  t h e  i s s u e  p r o p e r l y  
"< c~--++ 

p u t .  t o  t h e  j u r y  ." ( T h e  u n d e r l i n i n g  i s  m i n e ) ,  

A t  f i r s t  I was r a t h e r  d o u b t f u l ,  b u t  on  r e f l e c t i o n  I 

h a v e  d e c i d e d  t h a t  t h e  e v i d e n c e  a n d  t h e  s t a t e m e n t s  o f  t h e  

a c c u s e d  d i s c l o s e s  s u f f i c i e n t  m a t e r i a l  t o  r a i s e  t h e  d e f e n c e .  

I n  & ( s u p r a )  ( 1 0 )  a t  pp. 214 a n d  2 1 5 ,  B a r w i c k ,  C . J , ,  s o  it 
s e e m s  t o  me, s a y s ,  i n  a  d i f f e r e n t  way, w h a t  Lawton ,  L.3. s a i d  

. ..- _. - R v .  Q u i c k  ( s u p r a )  ( 1 1 )  a t  pp.  354 t o  3 5 6 ,  a n d  I w i l l  s e t  
J- ,,--cnrt t h e  t w c  pas-ag.@-in--men+., I t  i s  n o t  e a s y  t o  g r a p p l e  

w i t h  t h e  p r o b l e m .  T h e  r e a s o n s  f o r  t h i s  a r e ,  w i t h  r e s p e c t ,  

made v e r y  c l e a r  by W i n d e y e r ,  3 .  a t  pp .  2 4 4 ,  2 4 5  a n d  2 4 6  o f  

( s u p r a )  ( 1 2 ) .  

A t  pp .  2 1 4 ,  2 1 5  o f  Ryan ( s u p r a )  ( 1 3 )  t h e  C h i e f  - 
J u s t i c e  s a i d ,  a n d  h e  was r e f e r r i n g  t o  B r a t t y  ( s u p r a )  ( 1 4 ) : -  

" B e f o r e  t a k i n g  any p a s s a g e s  f r o m  t h e  r e p o r t  o f  t h e  

s e c o n d  o f  t h e s e  c a s e s ,  I s h o u l d  l i k e  t o  make some 

o b s e r v a t i o n s  upon i t .  T h e  i n v o l u n t a r y  q u a l i t y  which  

was c l a i m e d  f o r  t h e  d e e d  i n  t h a t  case was s a i d  t o  b e  

due  t o  p s y c h o m o t o r  e p i l e p s y  a n d  was d e s c r i b e d  

a s  a u t o m a t i s m .  B u t  i t  is  i m p o r t a n t ,  I t h i n k ,  i n  

c i t i n g  f rom t h e i r  L o r d s h i p s '  j u d g m e n t s  n o t  t o  

r e g a r d  t h i s  d e s c r i p t i o n  a s  o f  t h e  e s s e n c e  o f  t h e  

d i s c u s s i o n ,  however  c o n v e n i e n t  a n  e x p r e s s i o n  

a u t o m a t i s m  may b e  t o  c o m p r e h e n d  i n v o l u n t a r y  d e e d s  

where  t h e  l a c k  o f  c o n c o m i t a n t  o r  c o n t r o l l i n g  w i l l  

t o  a c t  i s  due  t o  d i v e r s e  c a u s e s .  I t  i s  t h a t  l a c k  
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which  i s  t h e  r e l e v a n t  d e t e r m i n a n t .  L o r d  Denn ing  

( ( 1 9 6 3 )  A . C . ,  a t  p p .  4 0 9 ,  4 1 0 )  i n d i c a t e s  some of  

t h e  v a r i o u s  s t a t e s o f  mind o r  o f  memory wh ich  n e e d  

t o  b e  d i s t i n g u i s h e d  f r o m  t h i s  l a c k  o f  a c c o m p a n y i n g  

o r  c o n t r o l l i n g  w i l l .  I t  i s  o f  c o u r s e  t h e  a b s e n c e  

o f  t h e  w i l l  t o  a c t  o r ,  p e r h a p s ,  more  p r e c i s e l y  o f  

i t s  e x e r c i s e  r a t h e r  t h a n  l a c k  o f  k n o w l e d g e  o r  

c o n s c i o u s n e s s  w h i c h ,  i n  my r e s p e c t f u l  o p i n i o n ,  

d e c i d e s  c r i m i n a l  l i a b i l i t y .  I t  i s  q u i t e  c l e a r  t h a t  

h i s  L o r d s h i p ' s  e m p h a s i s  i n  h i s  s p e e c h  i n  B r a t t y  v .  
A t t o r n e y - G e n e r a l  Fo r  N o r t h e r n  I r e l a n d  ( ( 1 9 6 3 )  A . C .  3 0 5 )  

., 
i s  r e a l l y  upon t h e  l a c k  o f  t h e  e x e r c i s e  o f  w i l l ,  f o r  

h e  i n c l u d e s  a m o n g s t  t h e  d e e d s  wh ich  a u t o m a t i s m  may 

c o v e r ,  a d e a d  t h e  r e s u l t  o f  a  s p a s m ,  o f  a  r e f l e x  

a c t i o n  o r  o f  a  c o n v u l s i o n .  And w i t h  t h i s  t r e a t m e n t  

o f  t h e  m a t t o r  I would  r e s p e c t f u l l y  a g r e e .  

I wou ld  t h e n  o b s e r v e  t h a t  a  d i s t i n c t i o n  m u s t  b e  

m a i n t a i n e d  b e t w e e n  a n  u n w i l l e d  a c t  a n d  a w i l l e d  a c t  

t h e  p r o d u c t  o f  a  d i s e a s e d  mind w h i c h  knows n o t  t h e  

n a t u r e  o r  q u a l i t y  o f  t h e  w i l l e d  a c t .  To e x p r e s s  i t  

w i t h  w h a t  may w e l l  b e  t e c h n i c a l  i n e x a c t i t u d e ,  i t  may 

be  s a i d  t h a t  i n  t h e  l a t t e r  c a s e  t h e  a c t  i s  w i l l e d  by 

a  d i s e a s e d  w i l l  i n  c o n t r a d i s t i n c t i o n  t o  t h e  a c t  w h i c h  

i s  n o t  w i l l e d  a t  a l l .  T h a t  t o  my mind i s  t h e  c o r e  o f  

B r a t t y  v .  A t t o r n e y - G e n e r a l  f o r  N o r t h e r n  I r e l a n d  

( ( 1 9 6 3 )  A . C .  3 8 6 ) ,  a n d  t h e  e s s e n c e  o f  t h e  d i s t i n c t i o n  

b e t w e e n  t h e  c a s e  o f  a  s a n e  a n d  a n  i n s a n e  a c c u s e d . "  

I n  R ,  v ,  Q u i c k  ( s u p r a )  ( 1 5 )  a t  pp.  3 5 4 ,  3 5 5  a n d  356 

L a w t o n ,  L .  J. s a i d : -  

" T h e r e  h a s ,  h o w e v e r ,  b e e n  a d e c i s i o n  i n  V i c t o r i a  

a b o u t  t h e  c r i m i n a l  r e s p o n s i b i l i t y  o f  a woman 

a l l e g e d  t o  h a v e  b e e n  s u f f e r i n g  f rom c o n c u s s i o n  when 

s h e  d i d  t h e  c r i m i n a l  a c t s  a l l e g e d  a g a i n s t  h e r ,  

name ly  wounding  w i t h  i n t e n t  t o  m u r d e r ,  wounding  w i t h  

i n t e n t  t o  do g r i e v o u s  b o d i l y  harm a n d  d a n g e r o u s  

d r i v i n g :  s e e  R .  v. C a r t e r  ( ( 1 9 5 9 )  V . R .  1 0 5 ) .  A t  
t h e  c o n c l u s i o n  o f  t h e  e v i d e n c e  i n  t h a t  c a s e  t h e  

( 1 5 )  ( 1 9 7 3 )  3 A.E.R. 347  



t r i a l  j u d g e ,  S h o l l .  J, h a d  t o  r u l e  h e t h e r  t h e  

e v i d e n c e  a b o u t  p o s t - t r a u m a t i c  a u t o m a t i s m  r a i s e d  

a n  i s s u e  o f  i n s a n i t y  f o r  t h e  j u r y  t o  c o n s i d e r .  

He d e c i d e d  t h a t  i t  d i d  n o t .  He s t a t e d  t h a t  h e  was 

n o t  s a t i s f i e d  t h a t  t h e  m e n t a l  c o n d i t i o n  a s s o c i a t e d  

w i t h  c o n c u s s i o n  d i d  amoun t  t o  a  d e f e c t  o f  r e a s o n  

a n d  t h a t  e v e n  if i t  d i d ,  i t  c o u l d  n o t  b e  s a i d  

t o  h a v e  a r i s e n  f r o m  a d i s e a s e  o f  t h e  m i n d .  He s a i d  

( ( 1 9 5 9 )  V . R .  a t  1 1 0 ) :  

'The  t e r m  ' d i s e a s e '  i n  t.he ~ ' N a q h t c n  ( ( 1 8 4 3 )  1 0  -- 
C 1  & F i n  2 0 0 ,  (1843-60)  A l l  E.R.  Rep. 2 2 9 )  ( s i c )  

f o r m u l a  i s  n o t  u s e d ,  I t h i n k ,  w i t h  r e f e r e n c e  t o  a  

t e m p o r a r i l y  i n e f f i c i e n t  w o r k i n g  o f  t h e  mind due  

o n l y  t o  s u c h  o u t s i d e  a g e n c i e s  a s  a l c o h o l  o r  d r u g s  

o r  a p p l i e d  v i o l e n c e  p r o d u c i n g  t r a u m a ,  a n d  I s a y  

t h a t  n o t w i t h s t a n d i n g  t h e  w i d t h  o f  t h e  words  u s e d  

by Dixon ,  J., i n  P o r t e r ' s  C a s e  ( ( 1 9 3 5 )  55 C . L . R .  1 6 2  - 
a t  1 8 8 ,  1 8 9 ) ,  when h e  s a i d  t o  t h e  j u r y  '........., 
h i s  s t a t e  o f  mind ( t P : e  a c c u s e d ' s )  m u s t  h a v e  b e e n  

o n e  o f  d i s e a s e ,  d i s o r d e r  o r  d i s t u r b a n c e .  Mere 

e x c i t a b i l i t y  o f  a  n o r m a l  man, p a s s i o n ,  e v e n  s t u p i d i t y ,  

o b t u s e n e s s ,  l a c k  o f  s e l f - c o n t r o l  a n d  i m p u l s i v e n e s s ,  

a r e  q u i t e  d i f f e r e n t  t h i n g s  f r o m  w h a t  I h a v e  a t t e m p t e d  

t o  d e s c r i b e  as a  s t a t e  of  d i s e a s e  o r  d i s o r d e r  o r  

m e n t a l  d i s t u r b a n c e  a r i s i n g  f r o m  some i n f i r m i t y ,  

t e m p o r a r y  o r  o f  l o n g  s t a n d i n g .  ..... T h a t  d o c s  n o t  mean 

....... t h a t  t h e r e  m u s t  b e  some p h y s i c a l  d e t e r i o r a t i o n  

o f  t h e  c e l l s  of t h e  b r a i n ,  some a c t u a l  c h a n g e  i n  t h e  

m a t e r i a l ,  p h y s i c a l  c o n s t i t u t i o n  of  t h e  mind,  a s  

d i s e a s e  o r d i n a r i l y  means  when you  a r n  d e a l i n g  w i t h  

o t h e r  o r g a n s  o f  t h e  body w h e r e  you  c a n  s e e  a n d  TU;i 

a n d  a p p r e c i a t e  s t r u c t u r a l  c h a n g e s  i n  f i b r e ,  t i s s u e  

a n d  t h e  l i k e .  You a r e  d e a l i n g  w i t h  a  v e r y  d i f f e r e n t  

t h i n g  - w i t h  t h e  u n d e r s t a n d i n g .  I t  d o e s  mean t h a t  t h e  

f u n c t i o n s  o f  t h e  u n d e r s t a n d i n g  a r e  t h r o u g h  soma c a u s o ,  

w h e t h e r  u n d e r s t a n d a b l e  o r  n o t ,  t h r o w n  i n t o  d e r s n g e -  

ment  o r  d i s o r d e r . '  As I s a y ,  His H o n o u r ' s  words  a r e  

p a r h a p s  w i d e  e n o u g h ,  a s  i n d e e d  a r e  p e r h a p s  some words  
o f  D e v l i n ,  J., i n  Kemp's  C a s e  ( ( 1 9 5 6 )  3  f i l l  E . R .  2 4 9 ,  

( 1 9 5 7 )  1 G . B .  3 9 9 )  t o  c o v e r  any  t e m p o r a r y  m a l f u n c t i o n  

o r  d i s o r d e r  o f  t h e  mind ,  b u t  I t h i n k  t h a t  I o u g h t  



n o t  t o  t a k e  t h e  words  ' d i s e a s e  o f  t h e  m i n d '  s o  f a r . '  

I n  t h e  c o u r s e  o f  a r g u m e n t  i n  t h i s  c a s e ,  c o u n s e l  f o r  

t h e  Crown,  who no d o u b t  had  i n  mind w h a t  V i s c o u n t  

K i l m u i r ,  L . C .  a n d  L o r d  Denn ing  h a d  s a i d  i n  B r a t t y  v ,  

A t t o r n e y - G e n e r a l  f o r  N o r t h e r n  I r e l a n d  ( ( 1 9 6 1 )  3 A l l  

E . R .  a t  5 2 8 ,  5 3 5 ,  5 3 6 ,  ( 1 9 6 3 )  A . C .  a t  4 0 3 ,  4 1 4 ) ,  

c o n c e d e d  t h a t  C a r t e r ' s  c a s e  ( ( 1 9 5 9 )  V . R .  1 0 5 )  was 

r i g h t l y  d e c i d e d  n o t w i t h s t a n d i n g  t h a t  i t  i s  n o t  e a s y  

t o  e x c l u d e  on  any l o g i c a l  b a s i s  m e n t a l  m a l i u n c t i o n  

due  t o  c o n c u s s i o n  f r o m  t h e  e m b r a c e  o f  t h e  c o n c e p t  

o f  d i s e a s e  o f  t h e  mind a s  d e f i n e d  by D e v l i n ,  J .  i n  

R .  u. Kemp ( ( 1 9 5 6 )  3 A 1 1  E.R. a t  2 5 3 ,  ( 1 9 5 7 )  1 4 . 0 .  

a t  4 0 7 ) .  I f  c o n c u s s i o n  i s  t o  b e  e x c l u d e d ,  why s h o u l d  

n o t  i m b e c i l i t y  a r i s i n g  f rom g r o s s  b r a i n  damage c a u s e d  

by a n  i n j u r y  a l s o  b e  e x c l u d e d ?  I n  o n e  c a s e  t h e  

b r a i n  damage i s  p r o b a b l y  l i m i t e d  t o  b r u i s i n g ,  i n  t h e  

o t h e r  t o  s e v e r e  l e s i o n s .  When a s k e d  by t h e  c o u r t  

why a n  a c c u s e d  p e r s o n  s e e k i n g  t o  r e l i e v e  h i m s e l f  f r o m  

r e s p o n s i b i l i t y  f o r  a  c r i m i n a l  a c t  by l e a d i n g  e v i d e n c e  

a b o u t  c o n c u s s i o n  s h o u l d  n o t  be  deemed t o  b e  r a i s i n g  

a n  i s s u e  o f  i n s a n i t y ,  c o u n s e l  f o r  t h e  Crown a n s w e r e d :  

' E x p e d i e n c y . '  

I n  R .  v. Foy ( ( 1 9 6 0 )  4d.R. 2 2 5 )  t h e  O u e e n s l a n d  C o u r t  

o f  C r i m i n a l  A p p e a l  d e a l t  w i t h  a c a s e  i n  w h i c h  a n  

a c c u s e d  h a d  p u t  f o r w a r d  a d e f e n c e  o f  a u t o m a t i s m  

a l l e g e d  t o  h a v e  b e e n  b r o u g h t  a b o u t  by e p i l e p s y .  Tho 

d e c i s i o n  t u r n e d  o n  p r o b l e m s  of  e v i d e n c e  'and tihe o n u s  

o f  p r o o f ,  b u t  o n e  o f  t h e  j u d g e s ,  P h i l p ,  3. t r a c e d  t h c  

l e g a l  c o n c e p t  o f  ' d i s e a s e  o f  t h e  m i n d '  b a c k  t o  H a l e ' s  

P l e a s  o f  t h e  Crown ( ( 1 6 8 2 )  V o l .  1 Ch,  IV)  a n d  came 

t o  t h i s  c o n c l u s i o n  ( ( 1 9 6 0 )  4d.R. a t  2 4 3 ) :  

' I n  my v i e w  t h e  e x p r e s s i o n  ' d i s e a s e  o f  t h e  m i n d ' . ,  

means  t h e  d e m e n t i a  o f  e v e r y  d e s c r i p t i o n  t o  wh ich  

H a l e  r e f e r r o d . . . . . , I n  modern  p a r l a n c e  t h e  e x p r e s s i o n  

' d i s e a s e  o f  t h e  mind '  c a n  c e r t a i n l y  i n c l u d e  a n y  

d i s o r d e r  o r  d e r a n g e m e n t  o f  t h e  u n d e r s t a n d i n g  - any 

d e s t r u c t i o n  o f  t h e  w i l l . '  

I f  by 'modern  p a r l a n c e '  t h e  l e a r n e d  j u d g e  mean t  ' a s  



commonly unde rs tood ' ,  we d i sag ree .  

I n  ( (1960)  lJd.R, 

406),  t h e  f u l l  c o u r t  i n  Queensland, i n  a  case i n v o l v -  

i n g  a  defence o f  automat ism based on concuss ion ,  

f o l l o w e d  C a r t e r ' s  case ((1959) V .R .  105) and i n  t h o  

cou rse  o f  h i s  judgment S t a b l e ,  J ,  s a i d  ( (1960)  Qd.R. 

a t  419) t h a t  he was unab lo  t o  accept  t h e  wide concept  

o f  ' d i s e a s e  o f  t h e  mind '  wh ich  P h i l p ,  J. had s u p p o r t e d  

i n  ( (1960)  4d.R. 225). 

Pn t h i s  quagmire of l a w  seldom e n t e r e d  nowadays save 

by t h o s e  i n  despe ra te  need o f  some k i n d  of a  defence, 

( (1961)  3 A 1 1  E .R .  523, (1963) A . C .  386) p r o v i d e s  

t h e  o n l y  f i r m  ground. I s  t h e r e  any d i s c e r n i b l e  pa th?  

Ule t h i n k  t h e r e  i s  - judges s h o u l d  f o l l o w  i n  a  common 

sense uay t h e i r  sense o f  f a i r n e s s .  T h i s  seems t o  

have boon t h e  approach of t h e  New Zea land C o u r t  of 

((1958) N.2.L-R. 999) and oP 

S h o l l ,  J .  i n  ( (1959)  V . R .  105) .  I n  o u r  

judgment no h e l p  can be o b t a i n e d  by s p e c u l a t i n g  

(because t h a t  i s  what we would have t o  do) as t o  what 

t h e  judges  who answered t h e  House o f  ~ o r d s '  q u e s t i o n s  

i n  1843 (10 C1. & F i n  200, (1843-60) A l l  E.R. Rep. 

229) meant by d isease o f  t h e  mind, s t i l l  l e s s  what 

S i r  Matthew Ha le  meant i n  t h e  second h a l f  o f  t h o  

1 7 t h  c e n t u r y  ( (1682)  V o l .  1, Ch. I V ) ;  A q u i c k  

backward l o o k  a t  t h e  s t a t e  o f  med ic ine  i n  1843 w i l l  

s u f f i c e  t o  show how u n r e a l  i t  would be t o  a p p l y  t h e  

concepts  o f  t h a t  age t o  t h e  p r e s e n t  t i m e .  D r .  

Sirnpson had n o t  y e t  s t a r t e d  h i s  exper iments  w i t h  

c h l o r o f o r m ,  t h e  f u t u r e  L o r d  L i s t e r  was o n l y  16 and 

laudanum was used and p r e s c r i b e d  l i k e  a s p i r i n s  a r e  

today.  Our t a s k  has been t o  dec ide  what t h e  l aw  

means now by t h e  words ' d i s e a s e  o f  t h e  mind ' .  

m a l f u n c t i o n i n g  of t h e  mind caused by d isease.  A --.-- 
m a l f u n c t i o n i n g  of t he  mind  of tran-ry e f f e c t  caused 

' c a t i o n  t o  t h e  body of some e x t e r n a l  f a c t o r  -- --p . . 

such as viol- i n c l u d i n g ~ a n a e s t h e t i c e  
-*---- 7 

alcohol andaynot f a i r l y  - be "--. s a i d  



t o  b e  d u e  t o  d i s e a s e ,  S u c h  m a l f u n c t i o n i n g ,  u n l i k e  

t h a t  c a u s e d  by a  d e f e c t  o f  r e a s o n  f r o m  d i s e a s e  o f  t h e  

m i n d ,  w i l l  n o t  a l w a y s  r e l i e v e  qn a c c u s e d  f r o m  c r i m i n a l  

r e s p o n s i b i l i t y ,  A s e l f - i n d u c e d  i n c a p a c i t y  w i l l  n o t  

-... .-- 
. 

OXCUS.E-4% ( 1 9 6 9 )  3 A l l  E . R .  4 1 0 ,  
a, 

0  1 4.8. 1 5 2 )  n o r  uU.---which c a u l d  h a v e  b e e n  

r e a s o n a b l y  f o r e s e e n  as  a r e s u l t  o f  e i t h e r  d o i n g ,  o r  

o m i t t i n g  t o  d a  s o m e t h i n g ,  a s ,  f o r  e x a m p l e ,  t a k i n g  

a l c o h o l  a g a i n s t  .me.d icaL ad-uies-a~. tar . - -u~9:- .cer ta in 

p r e s c r i b s d - d r u g s ,  o r  f a i l i n g  t o  h a v e  r e g u l a r  m e a l s  

w h i l s t  t a k i n g  i n s u l i n .  From t i m e  t o  t i m e  d i f f i c u l t  

b o r d e r l i n e  c a s e s  a r e  l i k e l y  t o  a r i s e .  U l h e n  t h e y  d o ,  

t h e  t e s t  s u g g e s t e d  by t h e  New Z e a l a n d  C o u r t  o f  A p p e a l  

i n  R .  v .  ~ o t t l e _ [ ( . l 9 5 8 )  N . Z . L . R .  9 9 9 )  i s  l i k e l y  t o  

g i u e  t h e  c o r r e c t  r a s u l t ,  v i z ,  c a n  t h i s  m e n t a l  

c o n d i t i o n  b e  f a i r l y  r e g a r d e d  a s  a m o u n t i n g  t o  o r  
--'.-, 

.,--. 
p m d u c i n g  a d e f e c t -  o f - - r a a s o n  from d i s e a s e  o f  t h e  

.+- /' mind?" 

( T h e  u n d e r l i n i n g  i s  m i n e ) .  

H a v i n g  h e l d  t h a t  t h e  d e f e n c e  is r a i s e d ,  a n d  a f t e r  

a  c o n s i d e r a t i o n  o f  t h e  a b o v e ,  a n d  o t h e r  a u t h o r i t i e s ,  I now 

come t o  c o n s i d e r  w h e t h e r  i t  s u c c e e d s .  I p a u s e  t o  s a y  t h a t  

t h e  f a c t u a l  a s p e c t s  of t h e  d e f e n c e  do n o t  p u t  me o f f .  

H i s t o r y  h a s  g i v e n  u s  many i n s t a n c e s  o f  wha t  c a n  h a p p e n  when 

p e o p l e  a r e  g r i p p e d  by s t r o n g  e m o t i o n s .  <:Mob h y s t e r i a "  i s  

a  r a t h e r  o v e r w o r k e d  e x p r e s s i o n ,  b u t ,  n e v e r t h e l e s s ,  o n e  i s  

i m p e l l e d  t o  b e l i e v e  t h a t  t h e r e  h a v e  b e e n  i n s t a n c e s  o f  i t .  

# h e r e  t h e  "mobu i s  c o m p r i s e d  o f  s i m p l e  f o l k ,  e a s i l y  c o n v i n c e d ,  

e a s i l y  r o u s e d ,  a n d  s t i l l  f a i r l y  p r i m i t i v e ,  t h e n  t h e  " h y s t e r i a "  

i s  more  l i k e l y  t o b e  r e a l  h y s t e r i a ,  a n d  mind d e s t r o y i n g ,  t h e  

more  l i k e l y  t o  c a u s e  " m a l f u n c t i o n i n g  o f  t h e  mind" ,  o r  " t h e  
l a c k  of t h e  e x e r c i s e  of w i l l . ! '  Thus  i t  i s  I do n o t  d i s m i s s  

a  d e f e n c e  s u c h  a s  t h i s  o u t  o f  hand .  

However ,  g i v i n g  i t  my b e s t  a t t e n t i o n ,  a n d  a p p r e c i a t -  

i n g  t h a t  t h e  Crown b e a r s  t h e  o n u s  of  p r o o f ,  I am s a t i s f i e d  
b e y o n d  r e a s o n a b l e  d o u b t  t h a t  t h e  d e f e n c e  h a s  n o t  b e e n  made o u t ,  

o r ,  p u t  more c o r r e c t l y ,  I am s a t i s f i e d  b e y o n d  r e a s o n a b l e  d o u b t  

t h a t  wha t  t h e  a c c u s e d  p e o p l e  d i d  was v o l u n t a r y ,  a n d  t h a t  t h e i r  

m i n d s  w e n t  w i t h  t h e i r  a c t s .  



F o r  a  s t a r t ,  t h e r e ' i s  n o  m e d i c a l  e v i d e n c e .  T h i s  

i s  by no  means  f a t a l  t o  t h e  a c c u s e d .  T h e r e  w i l l  b e  many 

cases w h e r e  i t  wou ld  b e  q u i t e  u n n e c e s s a r y .  T h u s ?  w h e r e  t h e r e  

w a s  p l e n t y  o'f e v i d e n c e  t h a t  a  man h a d  r e c e i v e d  c e r e b r a l  

i n j u r i e s ,  a n d  t h e  c h a n g e s  i n  h i s  b e h a v i o u r  b e c s m e  c l e a r l y  

v i s i b l e  t o  t r u s t w o r t h y  w i t n e s s e s  c a l l e d  a t  h i s  t r i a l ,  t h e n  ,I 
I 

d o  n o t  t h i n k  t h a t  a j u d g s  w o u l d  o l l uaya  r icod ,a m e d i c a l  

p r a c t i t i o n e r  t o  g u i d e  h i m ,  a l t h o u g h  I h a s t e n  t o  a d d  t h a t  t h i s  

wou ld  b e  p r e f e r a b l e .  I n  many cases ,  h o w e v e r ,  a  m e d i c a l  assess- 

m e n t  wou ld  b e  e s s e n t i a l .  

T h e  v i e w  I t a k e  i n  t h i s  c a s e  i s  t h a t  w h i l e  m e d i c a l  

a s s i s t a n c e  m i g h t  h a v e  b e e n  h e l p f u l ,  a n d  I  mean s p e c i a l i s t  

a s s i s t u n c e ,  i t  was  n o t  v i t a l .  T h e  e v i d e n c e  o f  a n  a n t h r o p o l o -  

g i s t  f a m i l i a r  w i t h  t h e  H u r i s  m i g h t  a l s o  h a v e  h e l p e d .  

T h e s e  m a t t e r s  I t a v e  a d v e r t e d  t o  i n  a g e n e r a l  way 

w e r e  v e r y  c a r e f u l l y  c o n s i d e r e d  by Williams, J. i n  ev. 
( 1 6 ) .  I was g r e a t l y  a s s i s t e d  by t h i s  j u d g m e n t ,  

i f  I m i g h t  s a y  s o .  The  f a c t s ,  h o w e v e r ,  a r e  v e r y  d i f f e r e n t  

t h a n  i n  t h e  i n s t a n t  c a s e .  

I n  deference t o  t h e  c a r e  w i t h  wh ich  t h e  d e f e n c e  was 

d e v e l o p e d ,  a n d  a r g u e d ,  I h a v e  d e a l t  a t  some l e n g t h  w i t h  

matters r a i s e d  by Mr. R u s s e l l ,  a n d  i t  i s  n o t  o u t  o f  d i s r e s p e c t  

t h a t  I d e a l  v e r y  s h o r t l y  w i t h  t h e  o n l y  r e a l  i s s u e  r a i s e d  i n  

t h e  c a s e .  

L e t  me s a y  i m m e d i a t e l y  t h a t  I a c c e p t  t h a t  t h e  a c c u s e d  

were u p s e t  a n d  h u r t  by t h e  d e c e a s e d ,  a n d  w e r e  a n g r y  w i t h  h i m ,  

a n d  I a l s o  a c c o p t  t h a t  t h e y  h a d  a n  o v e r - l i t e r a l  u n d e r s t a n d i n g  

o f  t h e  n e e d  e x p r e s s e d  i n  t h e  B i b l e  t o  d r i v e  e v i l  s p i r i t s  o u t  

o f  human b o d i e s .  As I h a v e  a l r e a d y  i n d i c a t e d ,  t h e  a c c u s e d  

were s i m p l e ,  r a t h e r  p r i m i t i v e  f o l k .  No d o u b t  t h e y  w e r e  u p s e t  

when t h e i r  T h i n g  Ho ly  o r  H o l y  S p i r i t  was  d o u b t e d  a n d  t h o i r  

a t t e m p t e d  c u r e  o f  P o r o r o ' s  o l d  f a t h e r  was  a  g r e a t  f a i l u r e .  

He r e m a i n e d  d e a f  a n d  dumb. 

B u t  a l l  t h i s  h a d  s t a r t e d  t h e  p r e v i o u s  S u n d a y  t o  t h a  

k i l l i n g .  i t  i s  q u i t e  c l e a r  t o  me t h a t  t h e s e  p e o p l e  t h o u g h t  
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t h e y  h a d  b e e n  o v e r  g e n e r o u e . t o  P o r o r o  o n  S u n d a y ,  a n d  t h a t  when 

h e  j e e r e d  a t  t h e m  on ' t h e  d a y  o f  h i s  d e a t h  t h e y  c l e a r l y  remem- 

b e r e d  S u n d a y ,  a n d  were made a n g r y  a n d  a g g r e s s i v e .  T h c i r  

a b i l i t y  t o  r e s t r a i n  t h e m s e l v e s  was p r o b a b l y  l e s s e n e d  t o  some 

e x t e n t ,  b u t  t h a t  i s  n o t  t o  s a y  t h a t  t h e i r  m i n d s  d i d  n o t  g o  w i t h  

t h e i r  a c t s .  

T h e r e  is a  v a s t  d i f f e r e n c e  b e t w e e n  b a d ,  o r  e v e n  f o u l  

t e m p e r ,  a n d  " m a l f u n c t i o n i n g "  o f  t h e  m i n d ,  w h e r e t h e  m a l f u n c t i o n  

r e s u l t s  i n  " t r a n s i t o r y "  c h a n g e s  t h a t  ~ e s u l t  i n  t h e  v i c t i m  
-, .. . . -. 

j ~ ~ h u i n g  i n  a  q u i t e  o u t  o f  t h e  o r d i n a r y  way, i n  a  way q u i t e  
.i 

f  o r e i g n  -to.--him. 

I f i n d  t h a t  w h a t  h a p p e n e d  o n  t h e  S u n d a y ,  a n d  t h e  

f a i l u r e  t o  work a m i r a c l e  o n  t h e  d e c e a s e d ' s  f a t h e r ,  p u t  t h e  

a c c u s e d s '  n o s e s . w e l l  a n d  t r u l y  o u t  o f  j o i n t .  

I t  i s  q u i t e  c l e a r  t o  me t h a t  p r e c e d i n g  e v e n t s  

were u s r y  well r e m e m b e r e d  by t h e  a c c u s e d  o n  t h e  day  o f  t h e  

k i l l i n g ,  t h e y  knew p e r f e c t l y  wel l  w h a t  t h e y  were d o i n g ,  a l b e i t  

t h a t  t h e y  w e r e  a r o u s e d  a n d  a n g r y .  I f e e l  c o m p a s s i o n a t e ,  b u t  

my p r e s e n t  t a s k  i s  t o  d e c i d z  o n  t h e  q u e s t i o n  o f  g u i l t ,  I am 

s a t i s f i e d  b e y o n d  r e a s o n a b l e  d o u b t  t h a t  t h e  a c c u s e d  s e t  o u t  

e i t h e r  t o  k i l l  P o r o r o ,  o r  t o  do h im g r i e v o u s  b o d i l y  harm.  

I see no  room f o r  a  v e r d i c t  o f  m a n s l a u g h t e r ,  " E x c e p t  i n  p o i n t  

o f  c o m p a s s i o n  u n d e r  t h e  common l a w w  a s  B a r w i c k ,  C.J. p u t s  i t  
a t  p ,  219  o f  ( s u p r a )  ( 1 7 ) .  S u c h  a m e r c i f u l  a p p r o a c h  

m i g h t  b e  t a k e n  by a  j u r y  o f  t w e l v e ,  b u t  I c a n n o t  see  my way 

c l ea r  t o  a d o p t  it. 

My c h o i c e  i s  b e t w e e n  w i l f u l  m u r d e r  a n d  m u r d e r .  

A f t e r  a n x i o u s  r e f l e c t i o n  I am u n a b l e  t o  b e  s a t i s f i e d  b e y o n d  

r e a s o n a b l e  d o u b t  t h a t  t h e  a c c u s e d  m e a n t  t o  k i l l  P o r o r o ,  t h a t  

t h e y  d e l i b e r a t e l y  p u t  h im t o  d e a t h .  I d o  a c c e p t ,  a s  I h a v e  

i n d i c a t e d ,  t h a t  t h e y  w e r e  we l l  a n d  t r u l y  w o r k e d  up .  However ,  

I am c o m p l e t e l y  s a t i s f i e d  b e y o n d  r e a s o n a b l e  d o u b t  t h a t  t h e y  

s e t  o u t  t o  i n f l i c t  t h e  m o s t  s e r i o u s  a n d  g r i e v o u s  . b o d i l y  harm 

a n d  t h a t  P o r o r o  d i e d  a s  a  r e s u l t  t h e r e o f .  I t h e r e f o r e  a c q u i t  

t h e  a c c u s e d  o f  w i l f u l  m u r d e r  a s  c h a r g e d ,  b u t  f i n d  t hem g u i l t y  

- 
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o f  m u r d e r .  

On t h e  q u e s t i o n  o f  s e n t e n c e  i t  tuill b e  o b v i o u s  t o  

Mr. R u s s a l l  t h a t  t h i s  j udgmen t  r a i s e s  m a t t e r s  t h a t  w i l l  d e t e r  

mc f r o m  i m p o s i n g  s e n t e n c e s  a t  t h e  h i g h e r  e n d  o f  t h a  s c a l e .  
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