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Introduction

" Tha Cospel according to St, Mark, Chapter
XVI, Verses 16 and 17, reads;:~

16, MHe thaﬁ beliesveth and is baptized
shall be saved; but he that believeth not
shall be damned,

17. And these signs shall follow them
that believe; in my name shzll they cast out
devils; they shall speak with new tongues.t

~ The above, and other refersnces to the
extirpation of bad and unclean devils and spirits
in Chapters 1, 5, 6, 7 and 9, are impertant in this
trial. See also §t. Luke, Chapter VYIIT, Verses 27 to
35. It seems elear bsyond peradventure that an over
literal application of these references by largely
untutored, uneducated and simple people resulted in
the death of one Porore Nari on the 19th March,

1874, T am sat}gﬁiﬂdﬂbayoﬂd-reasonable doubt that

the accused; four men, and one woman, either as
priggiﬁals or aiders, stamped out, as they beliaved,
an evil spirit or devil that iphabited Pororo. In
fact, what they did was to stamp Pororec to death
with their feet, Pororo's daéth, a physical and

real esvent, is the matter that concerns me first of
all, because thes fivs accused are all charged with
his wilful murder, The devil or evil spirit believed
to reside in Pororo and its effect on tﬁe accusad 1s
the sscond major matter I have to consider, because
the defence is automatism, and Mr, Russell of

Counsel for the accused submits that what his clients
did, or helped others DF‘thair number to do, was com-
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pulsive and non-malicious, and stemmed only from their
literal application of the adjurations, per Lthe New

Testement, of Jesus Christ.

Facts

Homa is a villages, or the name of a group of
housses and people in the area inhabited by the Hurl or
Huli people, the administrative gapital of which is the
pleasant town of Tari. The evidence is that the Huri
people have a belief in spirits, so.that when told about
spirits, or bad devils, by European missionaries, it
must have been sasy for them to embrace this part of
the Christien doctrinme. 1 have been to Tari on ssveral
cccasions, and it is apparsnt o me that the Huri
people, charming though thsy can be, are apt to become

fierce and excitabls at times.

About a descade ago a European religious group
decided that the gospsl should be taken to the Huri
people. This was the Unevangelised (sic) Fields
fMission. It has now been re-named, and is the Asian
Pacific Christian Mission, or A.P.C.M. It is comprised
of missionaries from many Protestant faiths, but once
in A,P.C.M, these people are respansible, in the
corporate sense, to A,P,C.M. It is a group.that might
be called Low Church, I was told that High Church
Anglicans would probably not he adherents, whereas
Low Church Anglicans might be, The reason for this is
sasy to see. Mr. Gould, of whom we will hear later,
told me that A,P.C.HM., was %solidly scripturally based,?
and that it was Evangelical, which possibly expleains
the change of name, the "unevangslised®, as the group
curiously described itself in the past, having achieved,

in its view, I imagine, its ultimate salvation by faith,

According to Mr., Gould, who is a senior person
in A.P.C.M,, a uéry large proportion of the Huri pesople
The %solidly
seripturally based" teachings of A.P.C.M., its Low

is under A,P.C.M. spiritual domination,

Church approach, its deadly earnestness, and deap

devotion, because Mr. Gould has convinced me, not only




as to his earnestness and devaticon, but alsc of A,P,C.W.'s,
maans that the Bible is the fountain from which all teachings
flow in Huri areas affected by A.P.C.M, It is important to
appreciate this. As I understand it there is a vast
difference betwsen the High Church and the Low in ths
Anglican faith, the latter being far more rigid in its
application of Biblical teachings, and far less willing %o
abandon rigidity of interpretation in favour of a rather more

sophisticated and intsllectuzl approach.

An understanding of these matters is required, as
will be seen when I set out what I Find to be the facts,
I might add that Mr. Russell did not say a word in his
address about the manner of the death of the decsased. He
did not seek to absolve any one of his clients Pqua®
physical participaticn, As a result of some remark that fell
from the Crown Prosecutor, T invited Mr, Russsll to address
me on what I might call "the physical issues®, Hsz did net do
so, and I do not make that observation critically. There is
abundant evidence that all the accused played major roles in

the killing of Pororo.

I am satisfied beyond reasonable doubt that the five
accused persons killed Pororo, Tamu being, on the highsst of
probabilities, the man who actually caused his death, But all
the other four played significant roles, and I heve not got
the slightest doubht that all five accused would be guilty of
murder or wilful murder, but for the defence of automatism.

I should add that unlike the recent case in flaprik, no attempt

was made to raise insanity, nor could it have succeeded, in

-my view., ALl the accused seem to me to be basically sensible,

normal people, I saw no signs of mania, they all behaved in a
collected sort of way, and they followed the trial closely,

The trouble commenced on the Sunday pridr to the
death of the deceased. O0n this day he apparently saw all
or some of the accused and spoke about their adherence %o
religion in a slighting way, no way to speak to Huris who
believe that the Thing Holy, or Holy Spirit, is in them. All
or some of the accused responded toc this slight in the cruel
and violent way that has marked many Christian religionists

over the centuries. The mocker was viclently assaulted, the




Faith defendzd, and Pororo was hurt, and quite seriously san,
The accused said that the Devil was in or with him.

Pororo uwas obviously a man of some splrit. He
protested the beating he had receivad, he put the accused to
the test and suggested that the religionists try their hand
on his deaf and dumb father, thus proving the Holy Spirit
they imnocently believed dwelt within them. He went to his
father, told him of tﬁe problem, and the old man, as he must
have been, submitted himself to the accused, Far from recsiv-
ing any miraculous relief, thes deceased's father had @ comb,
cr part therzof, inserted in his ear by Warago. The old man
ran away, ths promised boon of hearing was not for him, Neo
doubt the bamboo combk hurt,

Unfortunately the deceased, no doubit rathec
irritated at having been bsaten up on Sunday, returned to
the fray. On the day of his death he taunted the religionists
with their failure to effect a miracle, and threatensad them
with secular Court proceedings for assaulting him on the previous
Sunday.

One of the accused, at least, suggested that the
Sunday treatment had not succeeded in getting the Devil out
of Porcro, and a more sarnast endeavour to do so was then made.
‘Probably Tamu played the most significant role, but all the
other four accused helped in a very real way, Ses Section 7
of the Coade,

One neads little imagination, hearing the evidence,
to imagine why Pororo died, Howsver, his body, and it was
established beyond all doubt that it was Pororo's body, was
exhumed, and examined by Dr. Helmer quité a long time afler
burial. It was remarkably well preserved, although the brain
tissue had decayed. ODOr. Helmer was therefore unable to séy
whether there was cerebral damage flowing from massive injury
~to the jaw of the deceased. Be that as it may, he was able
to FEEE“t%eaﬁwauidﬂnaaﬁgqinting to at least one cause of
death, for five-sixths of the deceased's ribs had been
fractured, and about half of these had multiple fractures,
The ends of seme would have perforated the contents of the

chest cavity on each side, and such was the state of T L




praservation the doctor could detect signs of bleeding from

the lowser lobe of the left lung. But regardless of the effoects

of & puncutred lung left untreated, Dr., Helmser stated,'and I
accept him, that Pororo mouid have perished in any event, as
a result of the mechanical cbstruction to his breathing. The
doctor discounted the passibility that same aor all fractures
were causced by pall bsarers dropping ths body afier death, I
accept Dr, Helmer on this point. In any event, there is no

gvidence-that the corpse was dropped.

I am satisfied beyond reasonabls doubt that the
acclsed killed the deceased, The vioclence asscclated with
his death, and the background of irritability, would convince
me that the accused either meant to kill or seriously harm
the deceased, but for the defence of automatism, which could

bring saction 23 of the Code into play.

Tho defence of gutomatism

I thank both counsel for their hard work in
referring me to Jjust about avery useful reference to the
defence of automatism that there is, bscause this is the
first time, ms & barrister, or a judge, that I have auar
had to consider the problem, barring a case I kad involving
duress, many years ago. On my return to Port floresby during
the weekend I only found one other authority, the one I

“thought-existed, and mentioned to Counsel durimpg argument,

This is the cass of Ryan v, The Quesn (1), With great

respect to the High Court I found its discussion of critical
cases such as Hratty v, Attorpney-General for Northern

ireland (2) of great assistance, Ryan's case (supra) (3)

and 8., v, Quick, R. v, Paddison (4) it seems to me, round -~

of f the law on the subject. Factually Ryan's case (supra)
(8) is not helpful, it was an "involuntary sgueeze of the
trigger" case, but this does not mean that the discussion of

principle was of no value to me.

(1) (1966,1867) 121 C.L,R., 205
(2) 1963 A,L., 386

(3) (1966,1967) 121 C.L,.R, 205
(43 (13733 3 AlE.R. 347

(5) (1966,1967) 121 C.L.R. 205

.—/-




Having heard the evidence, and given due welght %o
the statements from the dock, which, making allowance for the
type of people the mccused are, Taise the automatism lssue,
! certainly accept that the accused were angry and upset, I
also accept that they were carried away to a considerable extent
by their understanding of new beliefs, which touched on ancient
beliefs of their own "qua®™ the spirit world. A,P.C.M, teach-
_ings, .reduced into the Huri or Huli language, large segments
e of the scriptures having bsen translated intc Huri by #ir. Gould,
are clearly a dominant feature of Huri life, in areas dominated

by this missionary body.

Mr. Gould, when pressed, expressad the view that
the peocple acted from "a definite misunderstanding.® He
said, "They have interpreted sverything from their oun
cultural belief.? Howsver, he did agree that his group
believed, and preached, that humans could be inhabited by
devil beings, not necessarily the so-called Devil, meaning
Satan, but dsvil beings who come from a spirit world, He
clearly distinguished the case of persons with inbuilt
personality weaknesses from the case of those inhzbited by

thesa spirits.

But without making any attack on Mr., Gould, whom I
e _think is a decent man, I do belisve, with great respect to him,
and his fellow missioparies, that ths efforts to proselytize
the Huri people have led, very largely, to the death of Pororo,

An over literal application by simple folk cof
teachings as to the casting out of devils will probably only
lead, as here, to disaster, I fear that I incline strongly to
the view that eover-rigid teaching and non~comprehending
acceptance of the Bible is at the root of this guite unnecess-
ary death., It is not the first time, nor will it be the
last, that the boons brought by missionary zeal are somewhat
cancelled out by other factors. See Mr. Alan Moorshead's
brilliant work, The Fatal Impact.

I believe I have sufficiently stated my visws on
the underlying situation that led to the killing of Pororo.
Is automatism a defence?




Firstly, is tha defence raised? Should it be left
. to my jury hailf to cordder? Of course, once it is, then,
unlike insanity, the onus is upon the Crown to prove that
the accused were not acting independently of their will,

From the numerous auihorities and writings I had the
chance to read during the weskend it is toclerably clear that
the courts lean against allowing the defence to be raised far
flimsy reasons, Thus, in Quick (supra) (6) at p. 355, Lawton,
L.J. said, "..o0evesssas.this quagmire of law ssldom entered
nowadays save by those in desperate need of some kind of a
defente..cacsosses.® ANd see the underlined pogtians I have
quoted (infra) from the judoment of Barwick; C,J. in Ryan
(supra) (7) at p. 217.

In Bratty v, Attarney-General for Northerm Lreland

(supra} (8) at p. 413 Lord Denning, after discussing the
presumption of mental capacity, "a provisional prasumption?,

as he puts it, and distinguishing, "qua" onus of proof, the
onus situation there fFrom the situation in the cass of insanity,
sald, "In order to displace the presumption of mental capacity,
the defence must give sufficient svidence from which it may
reasonably be inferred that the act was involuntary,® And at
P. 414 His Lordship continued, "Once a praper foundation is
thus laid for automatism, the matter becomes at large and must
be left to the jury. As the cass preceeds, the evidence may
weigh first to one side and then to the other: and so the
burden may appear to shift to and fro, But at the end of the
day the legal burdén comes into play and requires that the

jury should be satisfisd beyond reasonable doubt that the

act was a.voluntary act,®

In Byan (supra) (9) at p., 217, Barwick, C.J. said,
"If voluntariness is not conceded and the material to be
submitted to the jury wheresoever derived provides a sub-
stantial basis for doubting whether the deed in question uwas
a voluntary or willed act of the accused, the Jury's attentio:
must be specifically drawn to the necessity of deciding beyond

(6) (1973) 3 A,E,R, 347

ETZ (1966,1967) 121 ¢,L.R., 205
8) 1963 A.C. 386

9) (1966,1967) 121 c,L,R, 205




all reassnable doubt that the deed charged as a erime was the
voluntary or willed act of the accused. If it was not then
for that reason, there being no defence of insanity, the
accused must be acquitted; No doubt care will be taken by the

presiding judge that the available material warrants the

raising of this specific 18SUB..sesevecscs.Alihough a claim of

inpvoluntariness is no doubt easily raised, and may involve

nice distinctions, the accused, if the material adduced
meepBTTANES that course, is.entitled to have the issus properly
BPPRLET Lot h -

put to the jury." {The underlining is mine).

At first I was rather doubtful, but on reflection I
have decided that the evidence and the statements of the
acoused discloses sufficient material to raise the defence.
In Ryan (supra) (10) at pp. 214 and 215, Barwick, C.J,, so it
sezems to me, says, in a different way, what Lawton, L,J. said

”rﬂ“x“”"“““minxﬁ, v. Quick (supra) (11) at pp, 354 to 356, and I will set

- L Arat tﬁe twe passagps-in-a—moment, It is not sasy to grapple
with the problem. The reasans fer this are, with respect,
made very clear by Windeyer, J. at pp. 244, 245 and 246 of

Ryan (supre) (12).

At pp. 214, 215 of Ryan (supra) (13) the Chief
Justice said, and he was referring to Bratby {supra) (14):-

"Before taking any passages from the report of the
second of these cases, I should like to make some
observations upon it. The iﬁvoluntary quality whieh
was claimed For the deed in that czses was said to be
due to psychomotor epilepsy and was described

as automatism, But it is important, I think, in
citing from their Lordships' judgments not to

regard this descripiion as of the essence of the
discussion, however senvenient an axpression
automatism may be to comprehend involuntary deeds
where the lack of concomitant or controlling will

te act is dus to diverse causss, It is that lack

Elo E1966,1967) 121 C,L.R.. 205

11 1873) 3 A.E.R. 347

{12 51966,1967; 121 C.L.R. 205
glﬁ 1866,1967) 121 ¢,L,R. 205
14) 1963 A.C. 386




which is the relevant determinant. Lord Demning
((1963) A.C., at pp. 409, 410) indicates some of
the various states of mind or of memory which need
to be distinguished from this lack of accompanying
or tonmtrolling will, 1% is of course the ahsence
of the will to act or, perhaps, more precisely of
its exercise rather than lack of knowledge or
conscieusness which, in my respectful opinion,
decides criminal liability, I%t is quite clear that
his Lordship's emphasis in his speech in Bratty v,
_Attorney-General For Northern Ireland ({1963) 4,C. 385)

is really upon the lack of the exerciss of will, for
he includes amocngst the deads which automatism may
cover, a dead the result of a spasm, of a reflex
action or of a cenvulsion, And with this treatment

of the mattsr I would respectfully apree,

I would then observe that a distinction must be
maintained between an unwilled act and a willed act
the product of a diseased mind which knouws not the
nature or quality of the willed act. 7o express it
with what may well be tschnical inexactitude, it may
be said that in the latter case the act is willsd hy
a diseased will in contradistinction to the act which
is not willed at all, That to my mind is the core of
Bratty v. Attorney~General for Northern Ireland
((1963) A.C. 386), and the essence of the distinction

between the case of a sane and an jinsane acgused,?

In R, v, Buick (supra) (15) at pp. 354, 355 and 356
Lawton, L.J. said:- :

"Thers has, howsver, been a decision in Victoria
about the criminal responsibility of a woman
alleged to have been suffering from corcussion when
she did the criminal acts alleged égainst her,
namely wounding with intent to murder, wounding with
intent to do grievous bodily harm and dangercus '
drivings see R, v, Carter ((1959) v.R. 108). 4t

the conclusion of the evidence in that cass the

(15) (1973) 3 A,E.R, 347




trial judge, Sholl  J, had to ruls whether thé
svidence about post-traumatic automatism raised

an issue of insanity for the jury to consider,

He decided that it- did not. He stated that he was
not satisfied that the mental condition associated
with concussion did amount to a defect of resson
and that even if it did, it could not be said

to have arisen from a disease of the mind., He said
({195%) V,R. at 110):

'The term 'disease' in the M'Naghten ((1843) 10

Cl & Fin 200, (1843-60) All E.R. Rep, 229) (sic)
Formula 1s not used, I think, with reference to a
temporarily inefficient ﬁorking of the mind due

only to such outside agencies .as zlcohol or drugs

or applied violence producing trauma, and I say

that notwithstanding the width of the words used

by Dixon, J., in Porter's Case {(1935) 55 C,L.R, 182
at 188, 183), when he said to the Jury Teveeeese..
his state of mind (ihke accused's) must have besn

-one of disease, disorder or disturbance. HMere
gxcitability ef s normal man, passion, even stupidity,
obtuseness, lack of self-control and impulsiveness,
are quite diffsrent things from what I have sttempted
to describe as a state of disease or disorder or
nental disturbance arising from some infirmity,
temporary or of long standing......That does not mean
esessrothat there must be soms physical deterioration
of the cells of the brain, some actual change in thsa
material, physical constitution of the mind, as
disease ordinarily means when you are dealing with
other organs of the body where you can sse and foul
and appreciate structural changes in fibre, tissue
and the like, You are dealing with a very different
thing - with the understanding, It does mean that the
functions of the understanding are through some causg,
whether understandable or not, tﬁrown into derange-
ment or disorder,' As I say, His Honour's words are
perhaps wide encugh, as indesd are perhaps some words
of Devlin, J., in Kemp's Case ((1956) 3 All E,R, 249,
(1957) 1 Q.8. 399) to cover any temporary malfunction
or disorder of the mind, but I think that I ought




not to taks the words 'dissase of the mind' so far.'

In the course of argument in this case, counsel for
the Crown, who no doubt had in mind what Viscount
Kilmuir, L,GC. and Lord Denning had said in Bratty v,
Attorney=General for Northern Ireland ((1961) 3 ALL
E.R. at 528, 535, 536, (1963) A.C. at 403, 414),
conceded that Carter's case ({1959) V.R. 105) uwas
rightly decidsd notwithstanding that it is not easy

to exclude on any logical basis mental malfunction
due to concussion from the ambrace of the concept

of disgase of the mind as defined by Deviin, J. in

R. v, Kemp ((1958) 3 All €£,R, at 253, (1957) 1 4,B.
at 407)., If concussion is to be excluded, why should
not imbecility arising from gross brain damage caused
by an injury alsc be excluded? In cone case the

brain damage is probably limited to bruising, in the
other to sevsrs lesions. When asked by ths court

why an accused person saeking to relieve himss1f from
responsibility for a criminal act by leading evidence
about concussion should not be deemed to be raising
an issue of insanity, counsel for the Crown answered:

'Expsdiency. !

In R. v. Foy ((1960) Gd.R. 225) the Queensland Court
of Criminal Appeal dealt with a case in which an
accused had put forward a defence of automatism
alleged to have been brought about by epilepsy. Ths
decision turned on problems of evidence and the cnus
of proof, but one of the judges, Philp, J. traced the
legal concept of 'disease of ths mind! back to Hale's
Pleas of the Crown ((1682) vol, 1 Ch, IV) and came

to this conclusion ((1960) Qd.R. at 243):

'In my view the expression 'disease of the mind'..
means the dementia of svery description ta which
Hale referred.,....In modern parlance the exprassion
'disease of the mind! cen certainly include any
disorder or derangemaent of the understanding - =zny
destruction af the will.,!

If by 'modern parlance' the learned Jjudge meant Tas




commenly understood', we disagree.

in Cooper v. MoKenna, ex parte Cooper ((1960) Qd.R.

406), the full court in . Queensland, in a case involu-

ing a defence of automatism based on concussion,
followed Garter's case ((19598) v.R, 1058) and in the
course of his judgment Stable, J. said ((1960) Qd.R.
at 419) that he was unable to accept the wide concept
of ‘'disease of the mind! which Philp, J. had supported

in Foy's case ((1960) Qd.R. 225).

In this dquagmire of law seldom sntered nowadays save
b? thase in desperate need of some kind of a defence,
Bratty v. Attorney-General for Northern Ireland
((1961) 3 All E.R. 523, (1963) A.C. 386) provides

the only firm ground, Is there any discernible path?

e think there is - judges should follow in a common
sense way their sense of fajirness, This seems to
have hean the approach of the New Zealand Court of
Appeal in R, v, Cottle ((1958) N.Z.L.R., 999) and of
Sholl, J. in R. v. Carter ((1956) v.R., 105}, In our
judgment no help can be obtained by speculating

{because that is what we would have to do) as to what
the judges who answsred the House of Lords' guestions
in 1843 (10 Cl & Fin 200, (1B43-60) All E,R, Rep.
229) meant by disease of the mind, still less what
Sir Matthew Hale meant in the second half of the

17th century ((1682) Vol. 1, Ch, 1Y)+ A guick
backward look at the stete of medicine in 1843 will
suffice to show how unrsal it would he to apply the
concepts of that age to the present time. Or,
Simpsen had not yet started his experiments with
chleroform, the future Lord Listesr was only 1§ and
laudanum was used and prescribed like aspirins are
today, Our task has been to decide what the law
means now by the words 'dispass of the mind'.-

In cur judogment the fundamental concepit is of a

malfunctioning of the mind caused by diseass, 4§

malfunctioning of the mind of transitory effect causad

by the application to the body of some sxternal factor

such as violence, drugs, including anaessthetics,

alcohol and hypnotic influences cannot fairly be said




to be due to diseass, Sush mal?unctiening, unliks
that caused by a defect of reasen from dissase of the
mind, will not always relieve an accused from criminal
responsibility, A self-induced ipcapacity will not
excuse-{Sag R. v. Lipman (1969) 3 All E.R. 410,

e $1270) 1 5.8, 152)} nor will-sne.which ceuld have bsen
rgasonably foreseen zs a result of either doing, or
omitting to do something, as, for example, taking
alcohol against medicel advite-after.using-certain

" prescribed-.drugs, or failing to have regular meals
whilst taking insulin. From time to time diffiecult
borderline cases are likely to arisse. When they do,
the test sungested by the New Zealand Court of Appeal
in R. v. Cottle ({1958) N.Z,.L.R. 999) is likely to
nive the correct raosult, viz. can this mental
condition be fairly regarded as amounting to or

Sprodycing a defect. of-roason from disease of the
—— mingdo®

(The underlining is mine).

Having held that the defence is raised, and after
a consideration of the shove, and other authorities, I now
come to consider whether it succeeds. 1 pause to say that
the Factual aspects of the defence do not put me off.
History has given us many instances of what can happen whan
people are gripped by strong emotions., %fob hysteria¥ is
a rather overworkasd expression, but, nevertheless, one is
impelled to belisve that thers have been instances of it,
Uhere the "mob" is comprised of simple folk, gasily canvinced,
easily roused, and still fairly primitive, then the “hysteria®
is more likely to-be real hysteria, and mind destroying, the
more likely to cause "malfunctianing of the mind", or %the
lack of the exercise of will." Thus it is I do not dismiss
a defence such as this out of hand.

Aowsver, giving it my best attention, and appreciat-
ing that the Crown bears the onus of proof, I am satisfied
beyond reasonable doubt that the defence has not been made out,
0T, put mere correctly, I am satisfied beyond reascnable doubt
that what the accused peosle did was uoluntary, and that their
minds went with their acits,




For a start, there is no medical svidence. This
is by no means fatal to the accused. There will be many
cases where it would be quite unnecessary, Thus, where there
was plenty of evidence that a man had received cerebral
injuries, and the changes'in his behaviour bscame clearly
visible to trust@ortﬁy witnesses called at his trial, then I
do not think thet a judge would always need a medical
practitioner to guide him, although I hasten to add that this
would be preferable, In many cases, however, a medical assess-—

ment would be essential.

The view I take in this case is that while medical
asgistance might have been helpful, and I mean specialist
assistance, it was not wvital., The svidance of an anthropolo-

gist femiliar with the Huris might also have hslped.

These matters I teue adverted to in a general way
were very carefully considered by Williams, J. in R. V.
Hembopi Nakipi (16). I was greatly assisted by this judgment,

if I might say so. The facts, howsver, are very different

than in the instant case,

In deferencs to the care with which the defemce was
devaloped, and srguad, 1 have dealt at some length with
matiters raised by Mr. Russell, and it is not oui of disrespect
that I deal very shortly with the only real issue raissed in
the case,

Let me say immediately that I mccept that the accused
were upset and hurt by the deceassd, and wers angry with him,
and I also accept that they had an over-literal understanding .
of the need exprsssed in the Bible to drive evil spirits out
of human bodies. As I have already indicated, the accused
vere simple, rather primitive folk., No doubt they were upset
when their Thing Holy or Holy Spirit was doubted and their
attempted cure of Pororo's old Fathsr was a great Failure,

He remained deaf and dumb.

But all this had started the previous Sunday to thes
killing. It is quite clear to me that thess people thought

{16) \Unreported, No. 646, 16th September, 1971




they had been over gaheroué-to Pororo on Sunday, and that when
he jeered at them on 'the day of his death they cleatrly remem-
bersd Sunday, and were made angry and aggressive. Their
ability to restrain themselves was probably lessensd to some
extent, but that is not te say that their minds did not go with

their acts.

There is a vast difference between bad, or even foul
temper, and "malfunctioning® of the mind, where the malfunction
results in "transitory" changes that result in the victim

_hehauing in a quite out of the ordinary way, in a way quite

_,‘/

foreign to--him,

I find that what bhappened on the Sunday, and the
failurs to work a miracle on ths deceased's father, put the

accuseds' noses.well and truly out of joint,

It is guite clear to me that preceding events
were vary well remembersed by the accused on the day of the
killing, they knew perfectly well what they were doing, albeit
that they were aroused and angry. I feel compassionate, but
my present task is fto decidez on the question of guilt, 1 am
satisfied beyond reasonable doubt that the accused set out
either to kill Pororo, or to do him grievous bodily harm.
I gee no room for a verdict of manslaughter, YExcept in point
of compassion under the common law" as Barwick, C.J., puts it
at p. 219 of Ryan (supra) (17). Such a merciful approach
might be taken by a jury of twelve, but I camnot sse my way
clear to adopt it, '

fy choice is between wilful murder and murder,
After anxious reflection I am unable to be satisfied beyond
reasonable doubt that the accused meént to kill Pororo, that
they deliberately put him to death., 1 do accept, as I have
indicatad, that they were well and truly worked up. However,
I am completely satisfied beyond reasonable doubt that they
set out to inflict the most serious and grievous bodily harm
and that Pororo died as & result thereof. I therefore acqguit
the accused of wilful murder as charged, but find them quilty

(17) (1%66,1967) 121 C.L.R. 205"




of murder,

On the guestion of sentence it will be obvious to
Mr. Russell that this judgment raises matters that will deter

me from imposing sentences at the higher .end of ths scala.

Solicitor for the Crown: P.J. Clay, Esg., Crown Soligitor

Solicitqr for the Accused: G.R. Keenan, Esg., Acting Public
Solicitor




