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REASONS FOR JUDGMENT 

1972 --. T h i s  i s  an appea l  a g a i n s t  t h e  c o n v i c t i o n  o f  

Mar.15,21, t h e  a p p e l l a n t  by t h e  L o c a l  C o u r t  a t  Kokopo on 1 s t  

October ,  1971, o f  an o f f e n c a  undor t h e  P o l i c e  O f fences  
RABAUL --.- Ordinance,  S e c t i o n  31 (b ) .  The s o c t i o n  p rov ides : -  

Frost,SPJ. " A  person who - 
(a )  . . .. . .. + .  ,. . 
( b )  c a r r i e s  o r  has i n  h i s  possess ion  i n  a  

p u b l i c  p l a c e  w i t h o u t  l a w f u l  excuse 

( p r o o f  o f  wh ich  l i e s  upon h im) an 

o f f e n s i v e  weapon of any k i n d ,  

i s  g u i l t y  o f  an o f f o n c e "  

The comp la in t ,  however, was d e f e c t i v e  i n  t h a t  

i t  a l l e g e d  mere ly  t h a t  t h e  a p p e l l a n t  "was f o u n d  i n  

possess ion  o f  an o f f e n s i v e  weapon;-namely a  K a t a p e l " ,  

wh ich  i s  t h e  word used f o r  a  c a t a p u l t ,  w i t h o u t  

r e f e r e n c e  t o  t h e  o t h e r  e lements o f  t h e  o f f ence .  From 

t h e  Record o f  Proceed ings  t h e  a p p e l l a n t  p leaded  g u i l t y .  

Counse l  f o r  t h e  a p p e l l a n t  r e l i e d  on t h o  

s ta tement  o f  t h e  law by Jordan,  C.J. i n  Ex pa* 

Lovell; Re anor .  (:) as. f o l l ows : -  

--- 
( I )  (1938) 38 S . R .  -(N.S.U.) 153 
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" I f  t h e  M a g i s t r a t e  c o n v i c t s  upon a n  

i n f o r m a t i o n  o r  c h a r g e  wh ich  d i s c l o s e s  no  

o f f e n c e ,  o r  f o r  a n  o f f e n c e  w i t h  wh ich  t h o  

a c c u s e d  h a s  n o t  b e e n  d u l y  c h a r g e d ,  t h e  

c o n v i c t i o n  i s  bad" .  ( C i t e d  by  t h e  

p r e s e n t  C h i e f  J u s t i c e  i n  c-(2). 

S e e  a l s o  g i p a r t e  B u r r e l l *  Wicks  & a n o r .  ( 3 ) )  

T h i s  s t a t e m e n t  o f  t h e  l a u  i s  c l o a r l y  

a p p l i c a b l e ,  f rom w h i c h  i t  f o l l o w s  t h a t  t h e  c o n v i c t i o n  

c a n n o t  s t a n d  as  i n d e e d  c o u n s e l  f o r  t h e  r e s p o n d e n t  v e r y  

p r o p e r l y  c o n c e d e d .  The  a p p e a l  w i l l ,  t h e r e f o r e ,  b e  

a l l o w e d .  

T h e r e  a r e ,  h o w e v e r ,  two matters w h i c h  w e r e  

r e f e r r e d  t o  i n  a r g u m e n t .  The  f i r s t  i s  t h a t  a s t a t e m e n t  

o f  f a c t s  was r o a d  t o  t h o  a p p e l l a n t  wh ich  i n c l u d e d  t h e  

a l l e g a t i o n s  t h a t  t h e  a p p e l l a n t  was f o u n d  i n  p o s s e s s i o n  

o f  t h e  c a t a p u l t  i n  a p u b l i c  p l a c e  a n d  w i t h o u t  l a w f u l  

e x c u s e .  The M a g i s t r a t e  t h e n  n o t e d  t h e  a p p e l l a n t ' s  r e p l y  

' i D e f e n d a n t  s a y s  i t  i s  t r u e .  I c a r r i e d  t h e  K a t a p e l  f o r  

no  good  r e a s o n " .  B u t  t h e r e  i s  n o t h i n g  t o  i n d i c a t e  t h a t  

t h e  s t a t e m e n t  o f  f a c t s  was r e a d  o u t  b e f o r e  t h n  c h a r g e  

was p u t  t o  t h e  a p p e l l a n t ,  a n d  t h e  u s u a l  p r o c e d u r e  o f  t h e  

L o c a l  C o u r t  i s  f o r  t h e  s t a t e m e n t  o f  f a c t s  t o  b e  r o a d  a f t o r  

t h e  p l e a  i s  t a k e n .  I n  a n y  c a s e  t h e  a p p e l l a n t  was e n t i t l e d  

t o  h a v e  a t r i a l  i n  w h i c h  t h e  p r o p e r  p r o c e d u r e  as l a i d  

down by J o r d a n ,  C . J .  ( s u p r a ) ,  was o b s e r v e d .  

The  o t h e r  m a t t e r  is t h e  e f f e c t  o f  S e c t i o n  27 

o f  t h e  L o c a l  C o u r t s  O r d i n a n c e ,  w h i c h  p r o v i d e s  t h a t  no  

o b j e c t i o n  s h a l l  b e  t a k e n  t o  a  c o m p l a i n t  e t c .  f o r  a n  

a l l e g e d  d e f e c t  t h e r e i n ,  u h e t h e r  o f  s u b s t a n c e  o r  f o r m ,  o r  

f o r  a  v a r i a n c e  b e t w e e n ' i t  a n d  t h e  e v i d e n c e  i n  s u p p o r t ,  

a n d  a n y  s u c h  v a r i a n c e  may b e  amended by o r d e r  o f  t h e  

L o c a l  C o u r t  a t  t h e  h e a r i n g .  I f  t h i s  S e c t i o n  was 

a p p l i c a b l e  it c o u l d ,  i n  my o p i n i o n ,  e n a b l e  t h e  

r e s p o n d e n t  t o  h a v e  t h e  c o m p l a i n t  amended b u t  o n l y  f o r  

t h e  p u r p o s e  o f  a  r e h e a r i n g  by t h e  L o c a l  C o u r t .  However ,  

i n  T a s m a n i a ,  a s imi lar  s e c t i o n  h a s  b e e n  c o n s t r u e d  as n o t  

c o n f e r r i n g  a power  o f  amendment o f  a c o m p l a i n t  w h i c h  

d o e s  n o t  d i s c l o s e  a n  o f f e n c e  a n d ,  . t h e r e f o r e ,  c o n f e r s  no  

( 2 )  ( 1 9 6 4 )  P.  & N . G . L . R .  1  a t  p .10  
( 3 )  ( 1 9 6 8 )  2 N.S.W.R. a t  p . 1 1 9 ,  p e r  I s a a c s ,  J .  
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j u r i s d i c t i o n  on  t h e  c o u r t .  ( S e e  D a v i e s  u. R n d r e u  ( 4 ) ) ,  I n  my 

o p i n i o n  S e c t i o n  27 o f  t h e  L o c a l  C o u r t s  O r d i n a n c e  s h o u l d  b e  

s i m i l a r l y  c c n s t r u s d .  

A f u r t h e r  g r o u n d  o f  a p p e a l  was t a k e n  t h a t  a c a t a p u l t  

was n o t  a n  o f f e n s i v e  weapon w i t h i n  t h e  m e a n i n g  o f  t h e  P o l i c e  

O f f e n c e s  O r d i n a n c e ,  S e c t i o n  3 1 ( b ) ,  b u t  a s  t h e  r e s p o n d e n t  

c o n c e d e d  t h a t  t h e  L o c a l  C o u r t  h a d ,  i n  t h e  c i r c u m s t a n c e s ,  n o  

j u r i s d i c t i o n ,  t h i s  g r o u n d  was n o t  a r g u o d ,  a n d  I makc no  d e c i s i o n  

on i t  o n e  way o r  t h e  o t h e r .  

T h i s  c a s e  shows  t h e  f u n d a m e n t a l  ' i m p o r t a n c e  o f  t h e  

M a g i s t r a t e  a t  t h e  commgncement o f  t h e  p r o c e e d i n g s  c h e c k i n g  

t h a t  t h e  c o m p l a i n t  s e t s  o u t  a l l  t h e  e l e m o n t s  o f  t h e  o f f e n c e  a s  

p r e s c r i b e d  by t h e  O r d i n a n c e .  

I t  i s  m o s t  u n f o r t u n a t e  t h a t  t h e  a p p e l l a n t  was two  

m o n t h s  i n  c u s t o d y  b e f o r e  b e i n g  r e l e a s e d  on  b a i l .  

A p p e a l  a l l o w e d ,  c o n u i c t i o n  a n d  s e n t e n c e  q u a s h e d .  

S o l i c i t o r  f o r  t h e  a p p e l l a n t  - U . A .  L a l o r ,  P u b l i c  
S o l i c i t o r  

S o l i c i t o r  f o r  t h e  r e s p o n d e n t  - P . J .  C l a y ,  Crown S o l i c i t o r  

- 
( 4 )  (1930) 25 T a s .  L . R .  84 


