
I N  THE SUPREME COURT ) COKAiul: RAII~E, J. 

OF PAPUA I ~ E W  GUDrEA ) Thursday, 
1 7 t h  February ,  1972. 

AKA1 Y A I a  v .  I .H .  NIcCOiKBE 

ACAI YAWA v .  C. DKEHI 

(Appeals 1 0 2  and 1 0 3  of 1971 (N.G.)) 

By consen t  t h e s e  two a p p e a l s  a r e  heard t o -  

g e t h e r ~  They a r e  a p p e a l s  from seven c o n v i c t i o n s  f o r  
.I, 

s t e a l i n g  o r  be ing un lawfu l ly  a d j a c e n t  t o  premises .  The 

,dT. HAGEiu seven m a t t e r s  were a l l  d e a l t  w i t h  a t  t h e  same t ime  by 

WLuE,J. t h e  same Local  Cour t  i r lagis t ra te ,  who has provided me 

w i t h  t h e  f u l l e s t  and b e s t  r e p o r t s  I have had from any 

ivlagistrate d u r i n g  t h ~  p e r i o d  of n e a r l y  e i g h t e e n  months 

t h a t  I have been a Judge of t h e  Supreme Cour t .  

It i s  impor tan t  t o  n o t e  t h a t  t h e  t h r e e  cha rges  

under s . 7 0 ( l ) ( m )  of t h e  P o l i c e  Offences  Ordinance,  

1925-1966 (N.G.  ), namely, be ing  un lawfu l ly  a d j a c e n t  t o  

premises ,  r e f e r  t o  t h e  same i n c i d e n t  i n  r e s p e c t  of 

which s t e a l i n g  charges  were l a i d  and c o n v i c t i o n s  r e -  

corded.  The a p p e l l a n t ' s  Counsel complains about  t h i s ,  

and $ t h i n k  r i g h t l y .  To s t e a l  from premises ,  where, 

a s  h e r e ,  one i s  a  p r i n c i p a l  o f f e n d e r ,  and a c t u a l l y  

e n t e r s  t h e  premises and t a k e s  t h e  goods, it i s  necessary  

t h a t  one should  be un lawfu l ly  a d j a c e n t  t o  t h e  premises  

a t  some e a r l i e r  p o i n t  of  t ime.  One on ly  has t o  u t t e r  

t h i s  t r u i s m  t o  a p p r e c i a t e  t h a t  where, a s  he re ,  t h e  

be ing  un lawfu l ly  a d j a c e n t  was immediately fo l lowed by 

t h e  t h e f t ,  it i s  u n j u s t  t o  p u n i s h  t h e  o f f e n d e r  f o r  

b o t h  o f f e n c e s .  It i s  doub le  punishment.  The c a s e s  

where t h e  two o f f e n c e s  a r e  s o  d i s j u n c t i v e  a s  t o  d e s e r v e  

two s e n t e n c e s  must b e  v e r y  r a r e .  

I has ten  t o  add t h a t  I s e e  no o b j e c t i o n  t o  

cha rg ing  an o f f e n d e r  w i t h  t h e  two o f f e n c e s .  It i s  

o f t e n  d i f f i c u l t  t o  prove  s t e a l i n g ,  and, where i n  

d i f f i c u l t y ,  t h e  p r o s e c u t i o n ,  i n  a  p r o p e r  c a s e ,  can a t  

l e a s t  f a l l  back on t h e  l e s s e r  charge  under s . 7 0 ( l ) ( m ) .  

I n  t h e s e  c a s e s  t h e  l e a r n e d  M a g i s t r a t e  

purpor ted  t o  make one of t h e  s . 7 0 ( 1 )  ( m )  s e n t e n c e s  of 



Akai Yama imprisonment cumula t ive  on a  s i m i l a r  e a r l i e r  c o n v i c t i o n  

' v. and s e n t e q c e .  A s t e a l i n g  charge  was made cumula t ive  
1.H.ldcCornbe on a n o t h e r  s .70(1)(m).  s e n t e n c e .  I s e t  o u t  hereunder  a  

Akai Yama summary of  t h e  seven sen tences .  

v. 
C. Ureh i  Complaint No. 

293 

294 

Offence 

s t e a l i n g  
s .70 (1 )  (m) 

s .70 (1)  ( m )  

s .70 ( 1 )  (m) 

s t e a l i n g  

s t e a l i n g  

s t e a l i n g  

Sentence  

2 months 

2 months 
( c o n c u r r e n t )  

3  months 
( cumula t ive )  

2 months 
( c o n c u r r e n t )  
4 months 
( cumula t ive )  

4 months 
( cumula t ive )  
5 months 
( cumula t ive )  

A s  I have s a i d ,  it i s  doub le  punishment t o  
g i v e  a  s e n t e n c e  f o r  s t e a l i n g  and a s e p a r a t e  s e n t e n c e  

f o r  be ing  unlawful ly  a d j a c e n t  where, a s  he re ,  t h e  one 
o f f e n c e  immediately f o l l o w s  t h e  o t h e r  and i n v o l v e s  

t h e  same premises .  A t  t h e  v e r y  l e a s t  t h e  two s e n t e n c e s  
shou ld  b e  made concur ren t .  To make one cumula t ive  i s  
q u i t e  wrong i n  my view. 

Where a  c o i v i c t i o n  f o r  s t e a l i n g  i s  o b t a i n e d  

no c o n v i c t i o n  should  b e  recorded  on t h e  charge  of be ing  

un lawfu l ly  a d j a c e n t .  Th i s  charge  could  b e  s t o o d  over  

f o r  a  few months, when, i f  t h e r e  was no appea l  on t h e  
s t e a l i n g  charge,  o r  where an appea l  was u n s u c c e s s f u l ,  

it could  b e  d i smissed  by consent .  

The sum t o t a l  of t h e  s e n t e n c e s  was e i g h t e e n  

months imprisonment w i t h  hard  l a b o u r .  There  were 
f o u r  cumula t ive  s e n t e n c e s .  For  t h e  r easons  I have 
g iven above t h e  cumula t ive  s e n t e n c e  i n  r e l a t i o n  t o  

compla in t  No. 295 must go. But t h a t  s t i l l  l e a v e s  

t h r e e  cumula t ive  s e n t e n c e s  o u t  of t h e  remaining s i x  
cha rges .  I n  P h i l i p  Passingham v.  .B?aton (1 )  I 
d i s c u s s e d  t h e  q u e s t i o n  of  cumula t ive  s e n t e n c e s  and 
r e f e r r e d  t o  a  number of a u t h o r i t i e s .  I came t o  t h e  

(1) Unreported,  i ia ine ,  J . ,  F o l i o  637, 4 t h  J u n e r  1971 



conc lus ion  t h a t  it was only  i n  s p e c i a l  c a s e s  t h a t  more t h a n  

two cumula t ive  s e n t e n c e s  should  b e  passed.  I do q o t  r e g a r d  

t h e  c a s e s  b e f o r e  me now, bad though t h e y  a r e ,  a s  be ing  

s p e c i a l .  

The above m a t t e r s  were n o t  a l l  t h a t  Counsel f o r  t h e  

a p p e l l a n t  argued.  To a l l  of  t h e  seven charges  t h e  a p p e l l a n t  

p leaded g u i l t y .  Counsel submits  t h a t  t h e  l e a r n e d  M a g i s t r a t e  

d i d  n o t  s a t i s f y  himself  t h a t  t h e  youqg a p p e l l a n t  was above 

t h e  age  of s i x t e e n  y e a r s ,  and t h a t  a c c o r d i n g l y  t h e r e  was no 
j u r i s d i c t i o n .  See ss. 5 ,  33, 35, 36 and 3 7 ( 1 )  o f  t h e  C h i l d  
Welfare  Ordinance, 1961-1968. 

I n  h i s  r e p o r t  H i s  Worship s a i d  " A t  t h e  t ime  of t h e  

d e f e n d a n t ' s  t r i a l  t h e  q u e s t i o n  of  h i s  age  was n o t  r a i s e d ;  
however i t  was cons ide red  by me a f t e r  I had n o t i c e d  t h a t  t h e  

P o l i c e  In fo rmat ions  s t a t e d  h i s  age  a s  1 6  y e a r s .  A f t e r  
s e e i n g  t h e  de fendan t  i n  C o u r t  on t h i s  occas ion  I was s a t i s f i e d  

t h a t  he would b e  a t  l e a s t  1 6  y e a r s .  This  I am e n t i t l e d  t o  
do i n  my j u d i c i a l  c a p a c i t y  under t h e  p r o v i s i o n s  of S e c t i o n  20B 

o f  t h e  Evidence (New Guinea) Ordinance,  1934-1964. I t h e n  

proceeded t o  hea r  t h e  cha rges  a g a i n s t  t h e  de fendan t ,  t h i n k i n g  

t h a t  I had j u r i s d i c t i o r ,  a f t e r  s a t i s f y i n g  myself of h i s  a g e n .  

A p e r u s a l  of Form 2 i n  t h e  r e c o r d  of p roceed ings ,  
and a l s o  of t h e  in fo rmat ion ,  s u p p o r t s  t h e  l e a r n e d  M a g i s t r a t e .  

I b e l i e v e  t h a t  H i s  Worship d i d  d i r e c t  h i s  mind t o  t h e  q u e s t i o n  

of age and I have no th ing  b e f o r e  me t o  s u g g e s t  t h a t  he  was 
mis taken.  

S e c t i o n  20B r e a d s  a s  fo l lows:-  

" I f  i n  any p roceed ings ,  t h e  Cour t ,  Judge,  M a g i s t r a t e ,  
J u s t i c e ,  J u s t i c e s  o r  pe r son  o r  pe r sons  a c t i n g  
j u d i c i a l l y  does  o r  do  n o t  c o n s i d e r  t h a t  t h e r e  i s  
evidence  o r  s u f f i c i e n t  evidence  t o  de te rmine  t h e  

age  of a  person,  t h a t  Cour t ,  Judge,  M a g i s t r a t e ,  
J u s t i c e ,  J u s t i c e s  o r  pe r son  o r  p e r s o n s  a c t i n g  j u d i -  
c i a l l y ,  having seen  t h e  pe r son ,  rnay determine  t h e  
q u e s t i o n "  . 
The use of  t h e  word "evidence" makes me a  l i t t l e  

d o u b t f u l  whether  t h i s  s e c t i o n  i s  n o t  d i r e c t e d  t o  t h e  

e s t a b l i s h i n g  of t h e  a g e  of a  pe r son ,  where age  i s  an  i s s u e  



i n  t h e  t r i a l ,  r a t h e r  than an i s s u e  when t h e  ques t ion  of 

j u r i s d i c t i o n  f a l l s  f o r  d e c i s i o n .  However, evidence  i s  o f t e n  

l e d  when problems a r i s e  a s  t o  j u r i s d i c t i o n .  On ba lance  I 
conclude t h a t  His Worship was n o t  i n  e r r o r  i n  r e l y i n g  on 

s.20B. 

Be t h a t  a s  i t  may t h e  a p p e l l a q t  should  have been 

aware t h a t  t h e  in fo rmat ion  d e s c r i b e d  hiin a s  be ing  s i x t e e n  

y e a r s  of age  and f u r t h e r  t o  t h i s  the  p o i n t  was never  t aken .  

This  ground of appeal  f a i l s .  

The f i n a l  ground of  a p p e a l ,  which was n o t  con ta ined  

i n  t h e  Not ice  of Appeal, was added t h e r e t o  by consent .  Th i s  

ground was t h a t  i n  r e l a t i o n  t o  t h e  s - t e a l i n g  charges  t h e  

M a g i s t r a t e  was wrong i n  law i n  d e a l i ~ g  summarily w i t h  an  

o f fence  which could  on ly  be d e a l t  w i t h  by t h e  Supreme Cour t ,  

it be ing  an i n d i c t a b l e  o f f e n c e .  

It was submitted t h a t  s .  4 4 3 ( a )  of  t h e  Code p r e -  

c luded t h e  cha rges  h e r e ,  i n  t h e  c i r cums tances  t h a t  e x i s t e d ,  

from be ing  d e a l t  wi th  i n  t h e  Local  Cour t .  The s e c t i o n ,  s o  

f a r  a s  i s  r e l e v a n t ,  r e a d s  a s  fo l lows : -  

"443. I n d i c t a b l e  o f f e n c e s  which may b ~  d e a l t  w i t h  

summarily - When a  pe r son  i s  charged b e f o r e  two 

j u s t i c e s  w i t h  any of t h e  i n d i c t a b l e  o f f e n c e s  
fo l lowing ,  t h a t  i s  t o  say ,  - 

( a )  S t e a l i n g  any th ing  of  such  a  k ind  and under  

such c i rcums tancrs  t h a t  t h e  g r e a t e s t  punishment 

t o  which an o f f e n d e r  c o ~ v i c t e d  of t h e  o f f e n c e  

i s  l i a b l e  does  n o t  exceed imprisonnient f o r  

t h r e e  y e a r s  w i t h  hard l a b o u r ;  

t h e n ,  i f  t h e  age  of t h e  accused person a t  t h e  t i m e  

of t h e  a l l e g e d  commission of t h e  o f f e n c e  was i n  t h e  

op in ion  of t h e  j u s t i c e s  g r e a t e r  t h a n  twelve  y e a r s ,  

and i f  - 

( 3 )  The accused p,crson admits  t h a t  he i s  g u i l t y  

of t h e  o f f e n c e ,  and i t  appears  t o  t h e  j u s t i c e s  

t h a t  t h e  n a t u r e  of t h ~  o f f e n c e  is such,  what- 

eve r  may b e  t h e  v a l u e  of t h e  p r o p e r t y  i n  
ques t ion ,  t h a t  t h e  o f f c n d e r  may b e  adequa te ly  

. punished upon summary c o n v i c t i o n ;  



t h e  J u s t i c e s  may d e a l  with t h e  charge summarilyE1, 

Hexe Counsel agree t h a t  t h e  g r e a t e s t  punishment f o r  
s t e a l i n g  in thase circumstances i s  impsisonment f o r  t h r e e  
years  wi th-bard  labour .  It was no t  a l l eged  t h a t  t h e  s t e a l i n g s  

were w i t h i n  t h e  Special  Cases provis ions  contaihed i n  s.398. 
As we have seen, t h e  age of t h e  appe l l an t  exceeded twelve 
years ,  and he pleaded g u i l t y  t o  t h e  offences .  In  view of t h e  

a p p e l l a n t ' s  age it was expedient f o r   is Worship t o  hear  
i h e  charges,  and he recorded t h i s  i n  Form 2 of t h e  record of 

proceedings.  f. c a n n o t  s e e  any e r r o r  i n  p r i n c i p l e .  The va lue  

of the proper ty  laras not  g r e a t , '  and t h e  , o f  fences, a l though 
qu i t e  s e r i o u s ,  were run-of-the-niill. It i s  a l s o  c l e a r  t h a t  
t h i s  young offender  was a b l e  t o  be adequately punished upon 
summary - 4 a v i C t i m .  

Ir, view of t h i s  I f a i l  t o  s e e  how t h e  learned 
Magis t ra te  erred when he embarked ed a hhaaxing a t  t h e  summary 
l e v e l ,  and in my o p i n h - H i s  Worship did no t  e r r  i n  law when 
he decided t o  cloak himself wi th  j u r i s d i c t i o n .  

There is one o the r  mattel: worth mentioning, which 
I r a i s e d  myself during argument. It i s  not enough f o r  t h e  
seqtctrrce t o  be merely expressed a s  I1cumulativeil. Sec t ion  20 

must be s t r i c t l y  followed, and r e fe rence  s p e c i f i c a l l y  made 
t o  t h e  previous offence upon which t h e  i n s t a n t  offence i s  t o  
be made cumulative. 

The appeals  t h e r e f o r e  f a i l  s o  f a r  a s  t h e  age and 
t h e  s .  443 submissions a r e  concerned, b u t  succeed s o  f a r  a s  
quest ions  of cumulative sentences  and sentences  genera l ly  a r e  
concerned. 

I n  my opinion, bear ing i n  mind t h e  youth of t h e  
appe l l an t  b u t  not f o r g e t t i n g  t h a t  he had f i v e  s i m i l a r  
convict ions  between 1966 and darch,  1971, I. f e e l  t h a t  t h e  
j u s t i c e  of t h e  case zequi res  t h a t  I s u b s t i t u t e  f o r  t h e  
sentences  imposed by t h e  ivlagistrate i n  r e s p e c t  of t h e  s t e a l i n g  
charges,  t h e  following sentences.  

Complaint No. 293 - 4 months imprisonment with  
hard labour .  

Complaints Nos. 297, Each 5 months imprisonment 
298 - with hard l abour ,  



Complaint No. 299 - 6 months imprisonment w i t h  
hard l a b o u r ,  be ing a  cunu- 
l a t i v e  s e n t e n c e  t o  b e  
s e r v e d  s o  a s  t o  t a k e  e f f e c t  
from t h e  e x p i r a t i o n  of  t h e  
s e n t e n c e  imposed i n  r e l a t i o n  
t o  Complaint  No. 29'3. 

Sen tences  a s  above n o t  expressed t o  b e  cumula t ive  

s e n t e n c e s  a r e  t o  b e  served c o n c u r r e n t l y .  

I n  r e l a t i o n  t o  t h e  c o n v i c t i o n s  and s e n t e n c e s  on 

Complaints  Nos. 294, 295 and 296 1 have d e c i d e d  no t  t o  t a k e  

any a c t i o n  on t h e  c o n v i c t i o n s ,  a s  t h e  t h r e e  c o q v i c t i o n s  were 

o d y  appea led  a g a i n s t  on grounds t h a t  have f a i l e d .  However, 

a p p e a l s  were lodged a g a i n s t  t h e  s e n t e q c e s ,  and I s u b s t i t u t e  

f o r  t h e  s e q t e n c e s  awarded an o r d e r  t h a t  i n  r e s p e c t  of t h e  

s e n t e n c e s  awarded, no p e n a l t y  b e  recorded .  However, t h e  

f a c t  t h a t  1 have l e t  t h e  c o n v i c t i o n s  s t a n d  should  n o t b e  taker, 

a s  an i n d i c a t i o n  t h a t  I approve of t h e  p r a c t i c e  of c o n v i c t i ~ g  

on b o t h  charges  of s t e a l i n g  and be ing  un lawfu l ly  a d j a c e n t ,  

where, a s  he re ,  t h e  wrongdoer i s  un lawfu l ly  a d j a c e n t  t o  

premises  one minute,  and i n  t h e  nex t  minute,  o r  f r a c t i o n  of  a  

minute, a s  p a r t  of one con t inu iqg  t r a w a c t i o q ,  e n t e r s  t h e  

premises and s t e a l s  the re f rom.  

S o l i c i t o r  f o r  t h e  a p p e l l a n t :  W.A, L a l o r ,  P u b l i c  S o l i c i t o r .  

S o l i c i t o r  f o r  t h e  r e sponden t s :  P . J .  Clay,  Crown S o l i c i t o r .  


