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17th February,1972

THE QUEEN v, MANA KAMZD

The accused man, Mlama Kamzo, is chargsd upon
indictment that, under Section 208 aof the Criminal
Code, on 21st Octobsr, 1971, hs permitted a man
called Debozina toc have carnal knowledge of him

against the order of naturse,

Debozina was the Yhoss-boi™ on a rubber
plantation in the Central District of Papua and the
accused, a much younger man, a labourer from the
Highlands, 1t is undisputed that Debozina, shortly
bafore mid-day on the day in guestion, went to the
part of the plantation where the accused was working,
found that he had failed to cut and tap one of the
rubber trees, a matter, apparently, of scme
importance, for the trees were all noted on the
plantation records, he then upbraided the accused for
neglecting his, duty, and the act alleged then took
place betwesen Ehe two men., Debozina swore in
evidence that the prisoner was the instigating party,
hut because of my assessment of him as a witness I do
not accept this evidences, On the next day it is
important to note that when guestioned by Sub-Inspector
Tali and asked why he allowed the act to he done upon
him, the accused said that he was afraid that Debozina
would report him to the manager of the plantation, The
other relevant evidence consists of a similar account
by‘tha accused man in a record of interview taken on
22nd October, 1971 by Constable Micah Thomas at the
Boroko Police Station. The accused's story was that
Debozina made the approach, hut he admitted that he
did not go away from Debozina, He was asked did he
agres to what Debozina had done to him and he
answered "Nob, He was further asked, "Why did you
permit him to have carnmal knowledge with you?" and
he ansuwered "I was frightened because he got a knife

with him and in wy opinion if I czfudoed to parmit him he
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might harm me with the knifse". But the accused
admitted that Debozina did not say he would use the
khife, there was no struggle, he merely stood still
and let Debozinahave hiswayThere is no reason to doubt
that Debozina did have a knife, for a pocket knife

was found in his shorts immediately after the
incident.

Mo esvidence was called on behalf of the

accused,

The learned Crown Prosecutor submitted that
the word ¥permit® under 5,208 of the Code is to be
given the meaning, acecording to the Oxford
Dictionary, of “allow, suffer, give leave, not
prevent%, which was the meaning given to the word
inermit® as used in the Victorian Road Transport
Regulation Act, s,39(1){c), by Herring, C.J. in
Broadhurst v. Larkin (1),

The lzarned Prosecutort!s submission was that
onee the svidence supports the conclusion that the
accused man did permit the act to be done within that
meaning of the word, the only defence which could be
sald to be raised on the facts of this case is the
defence of compulsion under &,31(4) of the Code, which
provides that a person is ncot criminally responsible
for an act or omission, if he does or omits to do the
act upder any of the following circumstarices, viz -
when he does or omits to do the act in order to save
himself from immediate death or grievous hodily harm
threatened to be inflictaed upon him by some person
actually present and in a position to exscute the
threats, and belisving himsslf to be unable otherwiss
to escape the ecarrying of the threats into execution.
The learned Prosecutor then submitted that having
regard to the fact that the knife was found in
Debozina's shorts, the absence of any threat by
Debozina to use it, and the fact that the accused -
could easily have run away from Debozina, the Court
should he satisfied beyond reasonahls doubt that that
defence has been excluded,

(1) .{1954) V.L.R. 541 at 544
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Mr, O'Neill submitted that the word “permit" should
be given the meaning of consent, so that itwas not necessary
for the accused to go so far as to raise a defence undex
s.31(4) (supra). He relied upon a passage from the judgment
of Dixon, J. (ag he then was) in Proudman v. Dayman (2). In
that case it was held that on a charge under s,30 of the

Road Traffic Act of South Australim to permit ap unlicensed
perscn to drive a motor vehicle on a road, proof that the
defendant knew that the driver was unlicensed was necessary,
Upon an application of special leave to appeal against the
conviction, the applicant's contention, His Honour stated,
was "based upon the ground that the very idea of permission
cannaotes knouledge of or adveriance to the act or thing
permitted. In other words, you cannot permit without
consanting and consent involves @ consciousness or under—
atanding of the act or conduct to which it is directed., Be
it so,n It thus appears that His Hopour accepted that part
of the submission as sound, but it was held that it was
inapplicahls upon the actual terms of the legislation,

The sther authority relied upon by Mz, 0'™Neill is
the case of Dimes (3). That was a case in which the
appellant, who upon indiciment was accused of the rape of
his sister, was found guilty of incest, and the guestion
was whether the prosecutrix was a consenting party so as
to make Her an accpmplice, wikh the consequence that her
avidence was reguired to be corroborated. - It was hseld that
it was not necessarily implied from the verdict that the
prosecytrix wvas a cdnsenting party so as to make her an
asccomplice. The passage pf the judgment upon whiech reliance
is placed in this Court is as follows, "The jury found that
there was not sufficient evidence that she was raped, but
they did not find that she with consent permitted the
appellant to have carnal knowledge of her. We do not agree
with fir, Leycester that the mere oath of the prosscutrix
that she resisted to the best of her strength prevents her
from being an accomplice. It was open to the jury to
believe that she offered someresistance and sventually
sybmitted, without consenting in the sense of acting of her
own free will. There is a distinction between submission
and permission®. (page 46). This statement of the law is
more relevant to the facts of the present case. It carries
great weight as it was delivered by Hamilton, J., uwho later

became Lord Sumner,

(2) (1943) 67 C.L.R, 536
{3} (1911-12} 7 Cr. Bnp. R. 43
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In my opinion the word "permit" in s.208 of the
Code should be similarly interpreted as connoting consent as
defined by the two eminent judges in the cases cited. Thus
it is not sufficient for the Crown to establish beyond
reasonable doubt, merely that the accused man allowed or
suffersd, or did not prevent the act being committed upan
himj- -the Lrown must go further and show that there was
permission in the sense“thal .the accused consented in the
sense of acting of his ouwn Freewﬁili; ifl£hérﬂcuzt is
lgft in doubt that thers was no more than submissiomon™
the part of the accused man then the charge is. not made
aut.

Normally when the accused man does not give evidence
the Lourt-is slow to act upon matters of-exculpation -which
ara.referred to in a previous statement made by him which is
admitted in euidence.~~queuer, there is no dispute that
Debozina was the Yboss—boi,that the accused was a much
'ycungar man, and that Debozina had disceovered the acoused
in a neglect of dufy, so that it would be natural for the
accused man to be afraid that he would bs reported to the
manager and thus get into trouble. I am not impressed by
the submission that the accused might have been afraid of
parsonal violsnce but in all the circumstances of this case
I am left in doubt whether the accused man did more than
sybmit to the act done by Debozina, and accordingly, in my
Jjudgment, he is entitled to an acquittal.

Solicitor for the Accused - W,A, Lalor, Public Solicitor

Solicitor for the Crown' - P,J., Clay, Crown Solicitor |




