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In thi' application for the adoption of a child under the 

Adoption of Children Ordinance 1968, a que,tion ha, ariaen a, to the 

effect of Section 22(1) and Sectio~ 23(3) of the Ordinance. The 

relevant proviaion, are al followa 1-

22(1) For the purpoaea of an application by a person under 
thia Ordinance for an adoption order in respect of a child, 
a conaent to the adoption of the child Qiven by • perlon in 
accordance with the law of • State or of another Terri tory 
of the Conmonwealth th!t w~uld be an effective conaent under 
that law if the application had been _de in that State or 

Territory under that law is an effective coneent for the 

purposes of the application undu thls Ordinance. 

(2) For the purposes of Subsection (1) of this section, a 
certificate by the prescribed authority of a State or of 
another Territory of the Commonwealth that a consent to the 

3doption of a child Qiven in that State or Territory would 

be an effective consent under the law of the St!te or 

Territory is evidence of that fact. 

23(1) The Court may refuse to make an adoption ord~r in 

reliance on a consent Qiven or purportinQ to have been 
aiven by a person (other than the child) if it appe,rs 

to the Court that -
(a) the consent was not Qiven in accordance with this 

Ordinance, 
(b) the con lent was obtained by fr!ud, duress or other 

improper means, 
(c) the instrument of consent has been altered in ! 

material particular without authority, or 
(d) the person Qivina or purportinQ to aive the conse~t 

was not, on the date of the instrument of consent, 

in a fit condition to alve the consent or did not 

understand the nature of the consent. 
(2) The Court shall not make an adoption order in ~1 1dnr.r 

o~ an instrument of consent sioned by the mother of the 

child before the birth of the child. 
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tIM when the inltNDen' , '1IMd, 

fit condition to aive the ooneent 
(4) •••••••• • 

The applicant. rely on s conaant to the adoption by 

child" n.tul'.l IIOthil' aiven in accordance with the 1 .. of South 

W.l •• which, by " .. on of the certificate aiven by the DlI'lCtol' 0 

Child "lfll'l of that State, I am aathfled .,.,ld be an '''.ctlve 

content uncal' the lew of New South Wale. If thh appllcatlon had 

lIMn .. de in New South Wale •• 

Th. point of the ca .. II that the IIOthel"a content ... 

alven 1 ••• than .. ven day. after the bll'th of the child, eo that If 

Section 23(3) appll.I, proof of the IIOther'. fit,. .. h required, 

but a 1 .... 1' period of threo d3yS h provided for under Sectlon 3l(3) 

of the Adoption of OlUdren Act 196~ of .... South Wale., and the" 

•••• aufflclent compliance without proof of the IIOther'. fltne •• 

under the lew of that Statll. 

In eaveral pr~viou6 3~plication. wh." the .... point hal 

arl,,", I have required proof by affidavit of the aother'. fit,.." 

but 1Ir. Wriaht h .. ably IJrQued thl'lt if a con •• nt to the adoption 

of the child II shown to be an effective content under Sectlon 22(1), 

then It II unnecellary for the applicants to show compliAnce with 

Sectlon 23( 3) • 

I have taken time to consider this matt.r, and I have c~ 

to the conclulion that Mr. WriQht's submi.sion i. sound. I c~.ider 

that in enacting Section 22(1) the Legislature WI. intendinQ to t akfl 

into account that applications would be mad. for the adoption of 

children born In the various ~t3tes of Australia wh.re the leoisl ~tivp. 

requirements for the con5~nt t~ the adoption of a child may vary, 

and to make convenient provl s;~n therefor. 

I consider that for ~ consent to be an effective consent 

by ! person in accordance with the law of a State, it would have to 

be ahown that at the date of thlt consent. it was sufficient for • 
. ) , ') (.. l, 



to -lOIlte 'n. the efficacy or a con 

I'ICIUI~ta of the 1. of the St.tt In that ,..,.ct. It II 
.Ianlflcent thet the,. II no PI'O¥I.lon thlt Section 22(1) IhouW 

be IUbject to Section 23( 3). In II)' opinion, the PI'OPIr conatl'Uctlon 
of the .. Sectlon. II that Section 23( 3) Mould be ,.ad ... 10 that 
It .ppU •• only to 'ppUcatlon. lor .n .doptlon order lor chlldftn 
•• ,. the In.tZUHnt. 01 content a,. .lanad within the T.nltozy 
or .1 .... ,. II Section 22(1) 11 not "Ued on. 

I have con.ldeftd lUb-"ction (2) of Seetlon 23 .... Ich 11 
In the .- wid. t.lII, ... ub-Metlon (3) and which would ..... by 

rellon 01 the lubject IIItt.r. to have been Intended by th, 

L'Q1Ihture to 'pply to .U appllcationl lor adoption. However 
that IUb-Mction, In my opinion ••• 1 .n.cted .x abundanti cautel , 
becauM • conMnt aiven before the birth 01 • chUd could not be 
laid to be • con.ent to the adoption of • child in beinG. which 
lurely ..,It be requiftd under both Section 18(1) and Section 22(1) . 

Further. a Ii_liar provillon II to be found In the conelpondlna 

leaill.tion of the St.tel of ~ South Wale,. Qu.enll.nd. Victoria 
.nd South Aultr.lla ( .... lch .re the only St.te Statute. available 
to me) •• nd I .1.um8, al the leaisl.tion for the Commonwealth is 
unifolll, in the other Statel .nd Territoriel, 10 th.t in practice 
th're could not be .n effective consent under Section 22(1) if 
the conlent .. I aiven by the mother before the birth of the child. 

Con,equently. I conlider that the effect of Iub-section 
(2) doel not require a wider operation to be Qiven to sub-sectlon 
(3) than the conltructlon which I h.ve preferred. I should allO 
.dd th.t sub-section (1) oives the Court an overridino discretion 
In all case. whether the consent reUed on purports to be an 

effective consent under Section 22(1) or otherwise. but al thil 
.... nina is to be oathered from the words used in Iub-sectlon(l) 

th.t sub--sectlon al~o cannot affect the construction of sub-section 

(3). 
AccordinQly being satisfied that this il otherwise a 

proper cale for an order to be made. I shall make .n order for the 

child's adoption. 

Solicitors for the Applicants I Craio Kirke & Pratt. 


