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REASONS FOR JLUXiMENT 

I 

1970 - On 26th August we allowed t h e  appeal an3 quashed t h e  conviction 

of t h e  appel lant  and then  s t a t e d  t h a t  we would l a t e r  publ ish  our reasons. 
hug 24.25, 
26 and This we now do. 
Sept 11. 

This  was an appeal agains t  t h e  conviction of t h e  appel lant  by t h e  PT MORESBY. 
learned t r i a l  judge on 25th June 1970 a t  Mount Hagen, on a charge t h a t  

Minogue,C.J. on o r  about 29th August 1969 by f a l s e l y  pretending t o  one Kewa Simbon 

FrostsS'p'J' t h a t  a motor l o r r y  was h i s  complete and unencumbered property he  obtained 
Kelly, J. 

from t h e  sa id  Kewa Simbon t h e  sum of 89b920.00 with i n t e n t  thereby t o  

defraud, 

There was evidence t h a t  t h e  veh ic le  i n  question was i n  March 1969 

held by'one Reginald Charles Donaldson under a h i re  purchase agreement 

from A.G.C., t h e  f i n a l  payment under t h e  agreement being due i n  April 

1970. . A t  some time i n  March 1969 t h e  appel lant  obtained possession of  

. t h e  vehic le  from Oonaldson and t h e r e a f t e r  a number of payments were made 

by t h e  appel lant  o r  on h i s  behalf t o  Donaldson. There was a c o n f l i c t  of 

evldence a s  t o  t h e  nature  and amount of these  payments, Donaldson 

claiming t h a t  t h e  monies paid represented h i r i n g  charges whereas t h e  

appel lant  c la imed ' that  they were ins ta lments  of purchase money under an 

o ra l  agrbement f o r  t h e  purchase of t h e  veh ic le  a t  a f i g u r e  which was t h e  

subject  of ca lcu la t ion  and which t h e  appel lant  says he worked out  t o  be 
C .  $9M).00. Neither Donaldson nor t h e  appel lant  could produce any record 

of t h e  payments which Donaldson sa id  were i n  t o t a l  over $400.00 and could 

have been $450.00, while t h e  appel lant  sa id  he could account f o r  payments 

t o t a l l i n g  $1050.00. 

When t h e  appe l l an t  first obtained possession of t h e  veh ic le  it 

was reg i s t e red  i n  Donaldson's name and when t h a t  r e g i s t r a t i o n  expired 
. . ,' 

i n  April  1969 the  appel lant  r eg i s t e red  it i n  h i s  own name. The appel lant  

sa id  t h a t  Donaldson t o l d  him t o  do t h i s  and a witness Josephson ca l l ed  

f o r  t h e  defence sa id  t h a t  he had given a message t o  t h e  appellant from 

Donaldson t o  t h i s  e f f e c t ,  although t h i s  was denied by Donaldson. . After  

r e g i s t e r i n g  t h e  veh ic le  t h e  appel lant  painted h i s  name on t h e  door. 

Subsequently, i n  August 1969 t h e  appel lant  purported t o  s e l l  t h e  v e h i c l e  

t o  Kewa Simbon and Poiya Pandeba f o r  $940.00 of which 8800.00 was paid 

on 29th August and 8120.00 t h e  following day when de l ive ry  was taken. 
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The balance of $20.00 was t o  have been paid on a l a t e r  d a t e  but it was 

subsequently agreed t h a t  i t  would not  be paid, ,  so  t h a t  t h e  t o t a l  

purchase p r i c e  was 8920.00. A document evidencing t h e  s a l e  was drawn 

up and although dated 29th August it would appear t h a t  it was i n  f a c t  

executed on 30th August a f t e r  payment of t h e  $120.00 on t h a t  d a t e  and 

p r i o r  t o  t h e  d e l i v e r y  of t h e  vehicle. On 3rd September r e q i s t r a t i o n  

was t r ans fe r red  t o  t h e  purchasers. 

On 5 t h  September t h e  appe l l an t  l e f t  Mount Hagen and went t o  

var ious  p laces  i n  Australia.  On 8 t h  December he was a r re s t ed  i n  

Darwin on a warrant issued a t  Mount Hagen and on 1 1 t h  December i n  t h e  

D i s t r i c t  Court a t  Mount Hagen he pleaded g u i l t y  t o  a charge of 

s t e a l i n g  t h e  vehic le .  On t h i s  charge he was convicted and sentenced 

t o  s i x  months' imprisonment with hard labour. On t h e  same day t h e  

appel lant  came before t h e  D i s t r i c t  Court on t h e  f a l s e  pretences 

charge which is t h e  subjoct  of t h i s  appeal, but  t h e  magis t ra te  

declined t o  deal  with t h a t  charge on t h a t  day. 

A t  t h e  t r i a l  t h e  appel lant  pleaded not g u i l t y  and a p lea  was 

a l s o  entered under Sec.598(5) of t h e  Criminal Code t h a t  t h e  appe l l an t  

had already been t r i e d  and convicted of an offence committed under 

such circumstances t h a t  he could not  under t h e  provis ions  of t h e  Code 

be tried f o r  t h e  offence  charged i n  t h e  indictment. This  p l ea  was 

made.in r e l i a n c e  on Sec.16 of t h e  Code, t h e  ma te r i a l  p a r t  of which 
- 

f o r  t h e  present  purpose is t h a t  "A person cannot be twice punished 

e i t h e r  under t h e  provis ions  of t h i s  Code o r  under t h e  provis ions  of 

any other  law f o r t h e  same a c t  o r  omission,......" The learned 

t r i a l  judge held t h a t  Sec.16 was no t  appl icable  and t h e  f i r s t  ground 

of appeal i s  t h a t  h e  was wrong i n  law i n  r e j e c t i n g  t h e  defence t h a t  

t h e  appellant had a l r eady  been punished f o r  t h e  same act .  

The p roh ib i t ion  i n  Sec.16 is agains t  being punished twice  f o r  

t h e  same a c t  o r  omission. The test t he re fo ra  1s whether t h e  a c t  o r  

omission f o r  which t h e  appe l l an t  was punished by t h e  D i s t r i c t  Court i s  

t h e  same a c t  or omission f o r  which he  is  being punish~wl upon conviction 

on t h e p r e s e n t  Indictment and t h i s  involves an ana lys i s  of t h e  a c t s  

which c o n s t i t u t e  t h e  elements of each offence. The a c t s  which 
const i tu ted  t h e  elements of t h e  offence of s t e a l i n g  of which t h e  

appel lant  was convicted and punished by t h e  D i s t r l c t  Court a r e  t h e  

f reudulent  cooversion by t h e  appe l l an t  of t h e  veh ic l e  wi th  an i n t e n t  

t o  permanently depr ive  Donaldson of h i s  spec ia l  proper ty  i n  it ---H 

(code, Sec.391). The a c t s  which c o n s t i t u t e  t h e  elements of t h e  .. 
offence  of obta in ing money by f a l s e  pretences of which t h e  appel lant  

has been convicted on indictment a r e  t h e  making by him of a 

representa t ion t o  Kewa Simbon t h a t  t h e  veh ic l e  was h i s  complete and 

unencumbered proparty,  ? i t h e r  knomng such representa t ion t o  be f a l s e  

o r  not  believing it t o  be t r u e ,  whereby he obtained from Kewa simb 

t h e  sum of $920.00 wi th  i n t e n t  t o  defraud (code. Secs.426,42'7). 



It is thus  obvious t h a t  t h e  a c t s  cons t i tu t ing  t h e  elements of t h e  two 

offences a re  n o t  t h e  same and it i s  not t o  t h e  point  t h a t ' t h e  evidence adduced 
. . , :  . .  

t o  prove 'the' a c t s  c o n s t i t u t i n g  t h e  offence f o r  which t h e  appel lant  was ind ic t ed  

might a l s o  c d n s t i t u t e  proof of t h e  offence of which he has a l ready been 

convicted. I n  R. v. Hull (No.21 ( l ) ,  G r i f f i t h ,  C.J. pointed ou t  t h e  necess i ty  

t o  d i s t ingu i sh , fo r  t h e  purpose of Sec.16,between t h e  a c t s  which were t h e  . . 

e lemen t so f  the 'o f fence  and t h e  p a r t i c u l a r  evidence which was adduced t o  prove 

t h e  ac ts .  Furthermore, i n  t h a t  case  Griffith,C.J. was a l s o  of t h e  opinion 

t h a t  when it i s  a l leged t h a t  t h e  a c t s  r e f e r r e d  t o  i n  t h e  two indictments a r e  
t h e  same the re  i s  implied a uni ty  a t  l e a s t  of t ime and place. With respect ,  

t&t would c e r t a i n l y  seem t o  be so and t h e r e * i s  i n  t h i s  case  t h e  f u r t h e r  

considera t ion t h a t  t h e r e  is not  i n  any event a uni ty  of t ime between t h e  a c t s  

r e f e r r e d  t o  i n  t h e  r e spec t ive  charges. By reason of ~ec .391(6)  t h e  a c t  of 

s t e a l i n g  was not  complete u n t i l  t h e  appel lant  had a c t u a l l y  d e a l t  with t h e  

veh ic l e  by some physical  a c t  and t h e  r e l evan t  a c t  was pa r t ing  wi th  possession 

of t h e  veh ic l e  by handing it aver t o  Kewa Simbon and Poiya Pandeba on 30 th  

August. On t h e  other hand, t h e  f a l s e  pre tence  was made by t h e  appel lant  on 

29th August and t h e  money was obtained i n  p a r t  on 29th August and i n p a r t  on 

30th  August. There i s  noraal  a s s i s t ance  t o  be derived from t h e  dec'i'sion of 

t h e  High Court i n  Connolly v. Meaqher (2 )  ard we consider t h a t , t h e ' r e l e v a n t  

p r i n c i p l e s  f o r  t h e  i n t e r p r e t a t i o n  of Sec.16 a r e  t o  be found i n  R.'v. Hull (N0.21 

(supra)(3).  Applying those  p r i n c i p l e s  we a r e  thus  of t h e  ooinion t h a t  Sec.16 

i s  not  appl icable  i n  t h i s  in s t ance  and t h a t  t h e  p lea  under ~ec .598(5)  wae 

the re fo re  r i g h t l y  r e j ec ted  by t h e  learned t r i a l  judge. 

. . We would add t h a t ,  assuming t h a t  t h e  exis tence  of t h e  Code does not t ake  

away from t h e  Supreme Court its inherent  power t o  p ro tec t  its process from 

abuse, which we would t h i n k  t o  be t h e  case, i n  our view t h e r e  i s  no abuse of 

process if, t o  a. charge which i s  p roper ly  brought before t h e  Court and i s  

framed i n  an indictment t o  which no ob jec t ion  can i n  any way be taken, it i s  

not poss ib le  t o .  successful ly  invoke Sec.16 ( see  Connellv v. Direc tor  of Public 

Prosecutions (4) p e r  Lord Morris of Borth-y-Gest). 

The learned t r i a l  judge formed t h e  opinion t h a t  t h e  accused was a man of 

no c r e d i t  whatever and r e j e c t e d  h i s  evideilce. I t  i s  c l e a r  from th6 , r easons  f o r  

judgment t h a t  t h i s  opinion was based on t h r e e  mat ters  i n  par t icular .  The f i r s t  
of t h e s e  was t h a t  t h e  appe l l an t  had w r i t t e n  a l e t t e r  t o  Donaldson i n  June 1970 

which H i s  Honour considered t o  auwunt t o  an improper t h r e a t  of t h e  consequences 

t h a t  would follow i f  t h e  prosecution t h e  sub jec t  of t h e  indic tmentwere  not  

dropped. It was contended f o r  t h e  appe l l an t  t h a t  t h e  learned: t r i a l  judge 
wrongly admitted t h i s  l e t t e r  i n  evidence but i n  our view i t :was :p roper ly  

admitted. ~ow&er ,  we do not  share  His Honour's view t h a t  t h e l e t t e r  amounted 
t o  an improper t h r e a t ;  t h e  l e t t e r  i s  c e r t a i n l y  w r i t t e n  i n  s t rong lenguaCie and 

undoubtedly conta ins  a t h r e a t  of t h e  course of ac t ion which t h e  appel lant  

(1)  (1902) St.R.Qd.53. 
(2)  (1906) 3 C.L.R.682. 
3 )  (1902) St.FLQd.53. 
4) (1964) A.C.1254 a t  p.1304. . ./4 



proposed t o  t a k e  unless  Donaldson complied with h i s  demand regarding t h e  veh ic l e ,  

but  we do not see  any inp ropr i e ty  i n  h i s  wri t ing  i n  those  terms. The second 

h a t t e r  on r N c h  t h e  learned t r i a l  judge based- h i s  opinion '& t o  t h e  c r e d i t  of 

t h e  appel lant  was t h a t  he was show,l t o  have been owing monies t o  a t  l e a s t  two 

organizat ions  i n  t h e  T e r r i t o r y  f o r  upwards of two years. Whatever view one may 

t a k e  of a person wbo does not pay h i s  debts ,  we would not th ink  t h a t  such a 

f a i l u r e  when f r e e l y  admitted should adverse ly  a f f e c t  t h e  c r e d i t  of t h a t  person 

a s  a witness. Thirdly ,  His Honour r e f e r s  t o  t h e  appel lant  having withdrawn t h e  

l a r g e r  p a r t  of t h e  purchase monies and then having d i s s ipa ted  t h e  remainder of 

t h e  m n i e s  i n  t h e  process of an extended t o u r  through Australia.  On t h e  

appel lant ' s  s t o r y  t h e r e  is no reason why he should not have spent t h e  money i n  

any way he chose and we would no t  th ink t h a t  t h e  way i n  which he d id  spend it 

could properly be used f o r  t h e  purpose of d i s c r e d i t i n g  him. 

We t h e r e f o r e  consider t h a t  t h e  learned t r i a l  judge f e l l  i n t o  e r r o r  i n  

basing a f inding o f  c r e d i b i l i t y  on t h e  above matters. The consequence t h a t  

ensued from having thus  r e j ec ted ,  and i n  o* view mistakenly r e j ec ted ,  t h e  

appel lant ' s  evidence was t h a t  it would appear t h a t  he then d i d  not  go on t o  

consider whether t h e  appel lant  had acted i n  t h e  exe rc i se  of an honest claim of 

r igh t .  It was i m p l i c i t  i n  t h e  defence case  t h a t  t h e  appel lant  had so  acted and 

a s  t h e  offence with which t h e  appel lant  was charged r e l a t e d  t o  proper ty  it was 

the re fo re  necessary f o r  t h e  learned t r i a l  judge t o  be s a t i s f i e d  beyond reasonable 

doubt t h a t  t h e  eppe l l an t  had not  acted i n  t h e  exe rc i se  of an honest claim of 

r i g h t  and without in t en t ion  t o  defraud before he could convict  (R. v. Pollard(5)). 

It may well have been t h a t  t h e  epp l i ca t ion  of Sec.22 o f  t h e  Code was not r a i s e d  

a t  t h e  t r i a l  and c e r t a i n l y  once he had re j ec ted  t h e  appe l l an t ' s  evidence it is 

probable t h a t  H i s  Honour would not have found it necessary t o  consider Sec.22; 

a t  a l l  events t h e r e  is  nothing i n  t h e  reasons f o r  judgment t o  i n d i c a t e  t h a t  he 

d i d  consider t h e  app l i ca t ion  of t h a t  Section. I n  our view it was t h e  application 
of Sec.22 and t h e  onus of proof thereunder  which required considera t ion r a t h e r  

than Sec.24 a s  was submitted before us on behalf of t h e  appellant .  

For t h e  reasons which we have indicated  it appears t h a t  because of h i s  

ipproach t o  t h e  matter  of t h e  a p p l l a n t ' s  c r e d i b i l i t y  t h e  learned t r i a l  judge 

d id  not  d i r e c t  himself t o  t h e  question of whether he could be  s a t i s f i e d  beyond 

reasonable doubt t h a t  t h e  appe l l an t  had not  ac ted  i n  t h e  exe rc i se  of an honest 

claim of r i g h t  and without i n t e n t i o n  t o  defraud. Al ternat ively ,  i f  t h e  learned 
t r i a l  judge d id  d i r e c t  himself t o  t h i s  question although not express ly  adver t ing  

t o  it i n  his reasons,  h. f a i l e d  t o  consider  it adequately, a s  he must have 

excluded from considera t ion t h e  evidence of t h e  appe l l an t  which was r e l evan t  t o  /-- 
... 

t h e  i s sue  and t h e  e f i e c t  of t h e  evidence of Josephson. 
. . 

The consequence i s  t h a t  t h e  conviction could not  stand and t h e  v e r d i c t  

appealed aga ins t  was the re fo re  s e t  as ide ,  t h e  appeal allowed and t h e  convic t ion 

quashed. We were not  disposed t o  o rde r  a r e t r i a l  and a v e r d i c t  of a c q u i t t a l  was 
the re fo re  e1lt6:od i n  l i e u  u t  t n e  o rde r  appe3;ed against .  

S o l i c i t o r  f o r  t h e  Crown : P.J. Clay, Acting Crown S o l i c i t o r .  
S o l i c i t o r  f o r  t h e  Appellant i W.A. Lalor,  Public S o l i c i t o r .  


