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IN THE SUPREME COURT) CORAM 1 CLARKSOH, Jo
COF CTHE TERRITORY OF ) ' '
PAFUA AND NEW GUINEA) ‘ 29th June 1970

B v, EDVARD TOLTVUN HISION 4 ORS,

RULYNG -~ 10th Juna 1970

The Crewn has prosented an' indictment sgsinst the seven accused
charging thom jolatly ¢ two ceunta. A number of prellminary metiers has
arigen for consideration o modlens on behaif of the acoused to quesh the
Indictment or alternatively the second comi. e such eubmlselon wae
that tha Crouwn Prooscutor had no authordty to prosent the indlctment in
its present form snd by agroeemeni with Counsed ihis matier was srgutd
flrgte Two of the grounds an whieh ¢his sulssfosion was swpporied mves

1. that the authorlty of the Crown Prosecuter purportedly
givon under Spotion 360 of tho Criminsl Code wie of ne
ofiect wiil publiched in the Governmont Gazstie ond
sdulttedly 1% hed not basn oo publichad; snd

2, that only the pereen whe nigned the indlctment sould
progsent 1% end the indictzont was sfiqned by the Seevetnry
for Low snd not the Cromn Prosecutor appossing hore whp
purports to progent it.

After considoration ¥ ruled that naither of thees ohiections en the greunds
ghoted wee good and I recsrved my ruling on {furthae eubmissions ralating
te the scops of the Crowa Prosecutor's autherily and in savtisular, hie
suthority o presaent tha pressni Ilndiciment. ¥ then hoard further srgue
ment on ot preiiminary matters and reserved my wulings. T now proposs
¢ deal with the varlouz matiters vesvrved.

Aopointoant of Crowm Progooutor

T have glready deplt with two of the submissions. o the
agnumption that both Sections 360-503 of the Crininael Tods and Ssction 12
of the Criminel Prencdure Ordinence operato, Secilen 860 is the enly
gaction dealing with the sppointment of psroons to slon eod pronent
indictments, I ewprogs my conclusions oummarilys

1. It 49 not necoesary for the pereon who glgng the indicinment
o progont ity

Zo The Crown Progecutex did not sign the indletment nor has he
purporbed fo lay or direct the laying of a charga ox otharslse
ot wndor Saotion 12 of the Criminal Pracedurs Ordinance.
that Section dows noet deal with pronenting of an indictmenis

3, Tho peroen appointed under Sectien 260 ean, without eny
further oppolntment; oot undpr Section 581 or Section %53,
Whather the Secretazy for Law in signing the lndictmen?
i aokling vndder Section 300 or Section 581 of the Criminal
Cots or Section 1% of the Criminal Procsdure Ordinance e
immotorisl. He is the Urown Low officer veferred o in
aach of thews seotione and the Crown Prosacuier, bolng
appeintad 4ntor alis to present indictments in able o
ot under ths sesond parsgraph of Ssotion D61 and Section
12 of the Creiming) Freceduye Ordinance ig ellent as to the
pravonting of indictrente, IF thervefure the pergon
pragsoating this Indictment, containing s cownt for which
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8561 of the Criminal Cede, then the Crown Prosscutor iv
giich A4 persan.

14 1he inciusien of the pecond count 18 %o be justified under
the Criming? Frocedure Ordinmes 1t s Justified by the Seoretery for Law
acting pursuant to Section 12 end T cen gee no provision in thet
Ordinsnoo requiring the poroen vhe progonts the charge to the Court (17
indaed any peovsonting le nacesooary) to hold sny perticulay authority,.

This brings me to a further peint vegarding tho conatructien of
Secticn 12 of the Criminal Procoduze Urdinance. The Usfencs srguss that
the Secrotary for Law, wnder Soctien 12, muat meke his declalon by
raferance gnly %o the evidsnce given af the comnliial proceadings. Without
doclding &%, T asouns this o ho coFvect.

The arqument then precosds - here & laras body of mnterial came
into the possossien of the Crown Law Doportmont sfter the comnitial: o
lother weitten by thé Dapazrtment sn 1%th Moy olving coztain particulars
roguactad by the defoncw refeors €0 an allegod common purposs and says
that the facio relled vpen Lo suppert the allegation “are contalied in
the dopositions and trensoripts sbovementionod®e The refevence te tran-
sexripie in o efergnce to ooms oy iR of tho material scquired after
comsitiak. This indlcoies that the Hzcratary for Low did or might have
taken joto scsount when awsrcising his functlon undey Section 14 material
that he chould not hove taokeon inte acosunt = thus illuatrating a wreng |
exgreipe of discxetien by him,

1t wos fusther arguad that the gocond count could not atend &7
the Secretery so sctad sven §f the cewnt wes otherwise supportasble on the
evidones betore the Maglotrata end thaei the doubt having bacome appareat,
14 wae for ths Crowy o shew that the Secretary acted stxictly in secor-
danco with Soction 12

I do not asccept this srgument,

The letter, oot eipned by the Sporatary, was weitten for the
purpoes 8f cusplyiag porticulars reguosted by the defence. It sols out
those poarticulaxs sg ot the daie of the letier and by then the defence
had been infomoed of ovidenco to be called ot the trial zdditisnal te
that given nt the compiital procsedings. The defence could have rightly
compladnati i7 particulors based on this sdditiensl evidsnce had not
baen given,

1 can find no indicotion in the lettsy that the Socretary for
Law know of the additional evidaonce and 1 cennot read it ss attempting to
{domtify in any way the mabterisl on which the Secretary acted when making
any doeislion under Soctien 12,

Furthery I think the Crewn is right 1n ssying thet in the absencs
of some subotsatial indication that the Secretary scted Improperly it wes
for the defgnce to thow that hw had.

I geve Cowmnssl for the dsfence the oppertunity to tender the
deponttiong or to identify the slements of the socond comt of which it
was seld no svidence appeared in the depositions. ¥ uadersiand their
reluctance o de sg, aspocially when, on thelr argument eny suck omissiong
vere lrsalsvant, I wmyoelf have pot celled for the dopesitipne bscause I
have fommed the ifmpression Counsel, quite proparly, would prefer that 1
did not rond them, I have therofoxe bassd my condiderotion on the
docusents tondered to we, T chould add alse thet 1§ Sectlen 961 s
available to the Crown te the extent suggested by Frest Jo In Duyer's
cape {1} that would provide a complete anewsr to the present sbjection.

(1) {(Unzeported) Froat J. Judguant 449 of 7 Sep 67
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Jodnder of the Teo Counds

The dafendants algo contend that Section BT of the Criminal
Code dows not justify the jeinder of thoss two counts in the present
indictmente ‘“ithout nos giving wny detalied roacons I am not propared on
tho focta es put ta me o gocede to the Crown submdssion thal the two
offences allouod can be sald to be constituted by the sams acts orF
omissiong, “hether thoy are constituied by a sezles of acts done in the
prosocution of a single purposs lo moxe debgbable. On the litersl meaning
of the words of the Sestion it can be argued thay are nots However, if
one adopts the approach of the Courd of Crimlnel Appeal 1n Guswmnsland in
spdriouez(2) ard ngsmon{l} as adopted by Gibbs Jo in Howariii (4), I think

ra.

the Joinder gen be suppcrtode

1 have myself already adepted thal approach in YcEacharn (5).
Mier careful conslderation of the approach by Frost J. In Dyyer {6}y 1
think that case is distinguishable from the prasent. Zn,ggygng?)ﬁ where
the a¢to compinined of owtended ower a lengthy perlod, Frost J. concluded
thet scts done ia the prosccution of the same purpose which lg renewed or
revived Prom Lime ¢0 time are not within the Section. Hoere on the facts
sut to me thors i no roason 1o suggest any ebandonment and revival of
the alleged pusposes  In all the clzeumstanges, I have declded to adhere
to the view I tpok n MgEachern {8} ond dolng s0 I rule thst the Joinder
i9 Justified urder Sectlon 587

1 abouvld add I can see aod warrent for saying that a eount for
vhich an aecussd has bosn commitied for trial cannot be folned with
anothey count for whish the accused was not committed 1f the provisions
of Sastion 267 spe satisflede

I hove had scwe misglvings as to tho procedure followed wheveby
seven informatlions were zali with at twe commitial procoedings and have
resulted in oue indictasnt. 1 have not ecxamined this aspect closely
beceusa no defence Counscl spoks €o base any argument on it and Counsel
for the agventh sceusod upressly steted that his client did not ask for
2 separate triale )

I have dealt w . th the mattors ralsed which go te the validity
of the indictwmant in 13 present form snd in volation 1o those metters
1 rofuse the motion 4o giash the jndieimont.

If Counsal ool I have not eleavily ruled on asny matber as to
the validity of the fndictment and the jJoinder, I am prepazed io glve
further censlderatien to any such motier.

ta I indigatet to Counsel, I am now propared %o hear argument
or further avgument relacling tos

1. The allegotlien that beth counts or elther aras bad fop
duplicitvg

%y Motions for trials of some of the accussd pepsrately
from otheysg

3o Motlens for separate tvials for each ¢ount.

(2) (1939} 5t.Re0de227e

53; §1§6i) (daRe38Ly

4) (19671 Qo ololly 61 LodoPoRe108s

(3} {unrepesled) Judgmant No.434 of 6 Apr 67.

(&) %unrwpmrtmd} Froslt J. Judgment No.449 of 7 Sep 67,
(7) (umrepuvried) Front Jo Judgmant No.449 of 7 Sep 67
{(8) (umreported) Judgmani No.434 of 6 Apr 67. :
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RULING = 11th June 1870

T have glven further consideration to the matters I reservsd
yegterday.

I have already ruled theot the two counts were properly joined
on the one indicitment and I am now ashed to apply the provision in
Section 567 which prxovides that 14 it appeavs to the Court that the
accused pereon 35 llkely to be prejudiced by such joindsr the Court aay
require the prosecutor to elesct upon whlch of the several charges he will
procead or may direct that the trial of the accusged person upon each ar
any of the charges shall bs had separately.

T amm zlee asked at this steoe to Alrect that the trlal of somw
of the accused bs had separstely from the othars.

From the documsnts and submissiont pult Lo me it appears that
the Crown alleges that the accused persons were partles to 5 riot on
7th December last and 4t is further allaged that during or shout the time
of the zlet the accused persons assaulisd one Arthur Towems,

in sach case & common purpoge on the part of the accuped persons
1g alleged.

Commneal for the defence pubmit in support of theze spplicetiens
that zome evidonce admissible on the second count where 2 wider purpone
is allsged would not be admissible on the first count and that soms
evidence intended to iink two of the accused with events which eccurved
earlier in the day and with which the other accussd are not linked could,
i1f {nadmigsible againsi the latter accused be prejudiclisl to them,

" Aftor consideratlon I have declded not %p allow gny of the
applicaticns.

. A8 to Ssctlen 367, as 1 have said, the counts appear to me to
be properly joined as suninst ¢ach accused and I can sve no iikelihsod
~of prejudics arising from the jeindew.

A to Ssction 606, the autherliles show that whers a commen
purpose is allegsd, prima facla the seversl sccused should be tried
together, '

Here, there iz no suggestion thet it iz the case «f any accused
that snother or others zve wholly responelble nor that any sccused will
give evidence prejudicizl fo any of his cp-ascused. Hox is 1% a case
whers the joinder will result in a witness who at & separate trial could
enly ¢give evidonce with the accused's consent, giving evidence without
that consant,

Thin iz not a jury trial end ! em veasanably confldent that
with Counsels® assiptance ¥ will be able to distingulsh evidence admiesible
ageinst one or more of the accused from that admissible ageinst them sll.

I accepl as coervest the statement of the law by Gwen J. in
f, v, Kerokes (9} to which Counsel reforred mo.

T have considerad the submission basad on Torr's Case {10},
It appears that there, the Court of Criminal Appeal while expressing the
view that it was undesizable for the two counts there dealt with arlsing
from precisely the selfwame facts to be jolned, concluded thel both
- counts could be loined.

Subjeet to any further submissicns the trial will commence on
- the indlctment as framed.

(9) {1953} 70 W.N. (N.S.¥.) 102 184
(10} (2966 1 All E.R. 1785 50 Cr. Spp.Re. 73
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RULING = 3%th Juns 1970

The paéiticn has been weachad whozre sbjectlons have beon taken
to cextaln evidonce which Crown propones 2o ¢3ll. This evidence fallas
voughly into thros categoriess

1. +that g1} the accused, anxcept the firpt, avsombled st Matuplt
viliege with othevg snd drove in 2 numbor of vehicles to iatalau
village whave the evonts alrendy slleged in the Crowm'e evidence
ceourTeds

2, that the ascused worve mambers ¢p supperters of en Assselstion
which spptaes the existence of and gpongors views different frow
those of a Local Governmont Ceuneil of which ths victinm wss &
BUPROTLOY]

3. that goriior in the some afternoon oe that on which Yema was
attacked, wwoe of the accused Lotu and Youlosoa accompmnied by
sthars - nepe of vhenm g identified oo an Bccused = hed made
viglts %o the howas of other supportors of the Losal Govornmont
Council and had asssvited tham,

The Crown soeks to tendor oi) this evidenoe on osch count agalined
oech pocused axcopt that it congedee that tho firel scoused did net
. sssamble with the other accunod st Motuplt nor fvavel with thonm o Matalaw.

Throo of the accussd have made foxmal admiselons of thoir presence
_at Mztalsu villags durlng that poaried of the aftowmesn of Tth Dacambor
covared by Cromn evidence allaging ascaults en Wapa.

_ T give oy rulinge in summary fore end 4 necassary will detsil
them in dus courags

1. In sy view the evidonge of 2psembly tegother and €rxavelling
togather ho Matalew i sdolesible egainet all nccussd showm
to have e acted and on both counte to establish proconcext
or 3 colnan puUIpost.

2, Evidonce that the socuged ars e¢ll monbozrs oz supporters of the
need Anpociatien i3 adniosible againet fach of them on sach
count ap cupplying & possible wmotive fer the slleged sttack and
as baing rolevent to the exlotence ex othovwlee of preconcert
OF @ ComIch purposs anongot thom,

3, Evidence of the eaviior allwgad attacks i not sdmiesible for
eny purpoze en eithor com? ageingt muy accuesd other then the
twe Idontlfiad a3 taking oot fn thems Tt e sdniscible sgalinst
thase twa, on each souni, a8 tending to negative on innpcent
presence or asgoclation gt Motaleu.

Cowsel for ggoe of tho accuned hava, in the light of the vulinus
1 have jua® made, renowsd thels applications far thely ¢lienis to be
iried separately frow the other accusad.

No now around in support of the applicotione has emerged and, in
the exeorclee of ny discretion, I refuse the applications. There in no
Jury, the svidence velevent o eich accused 18 easily seporable ond the
necused arc allugod to have actod pursuent o a cOmISn pUTDOBe.

JUDOMENT = 2%vd June 1970

: This trial has boen coacerned olth svents which ocgurred at Hat.
Villege near Rabeul an Sundey, Tth December 1569,
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m that acaﬂ"kﬂn, the witness Avthur Towema wod elesping in his
hmn@ {n thg late aftegnean., The other members of his houschald, namaly
hi@xifnﬂ Dovkas Beti, a dowghier Jeen end alaee hie elderly mother ware
outaide the houss, (h@ woman were surprleed e cee mnother srominent
sldent of Matalamv we Qscar Tovalua, being pursusd by a mob of poople
variously ¢stimated as baing o0 = 100 &n musber.

Tovalus ren post Towema's houss and wode his escaps inte a nearby
wully. The crowd 1hon approachad the thres women. From vhat then
courred and was s8osid, 1% hocowe spparent that & large numbor of those
progant lntended vwicieoncs ip Towoma.

The thrss wonn ven to the hovas where Towona wes slosping end
stood abreast ad the top of the stops lesding to the enly gulsznal deor

¥ the housa. What oot gnly be deeoribed ag @ mob asgeult gn the houss
‘then eecurrads A nushar of non forced entry to the house elther threouyh
windows or past the thros womoen whose coursgesus stiampl et pasgsive
rasistenca in the dosnvey did 1ittie more than dolsy entry by the stiackers.
At lazph two of tho women wore forslbly rvemovod from the doarway to the
ground,  Towema wos confrenised in his bsdroom by men who had galned entry
{0 the house. Ho hod nesr him 2 enall esting hnifs with which he
throataned the firct of his attockors. He was guickly overpowared and
forced, vazisting, from the houve aam} the steps to the gramd. Both

in the house end ousazlde he wap ncsaulfeds Yo the hope of ebtalning some
evection he crbwled wndor hic houpo which stoud same 4 4o 4, faet off
the ground.  Ho wao fallowsd howovey and beaten dnte unconsclouencae,

12 agenllenta thon loft. tHe suffered a lacoroticn teo hls sar which
rogirad oix stitches and an injuzy o his left lag which reondsrod him
wnable te walk and which raguired fmmobllisatlen of the leg in plaster

or a pericd of pin wosks, Mg 8t1l% cemplaine of a lot of pain in hig
+i% lag end hig booke "

Thit 1  bavest sunnary of the svents ralated in the evidence,

I do not think thet oy of the accused challenges the susmsey 1
hava glven. %igh cortain suceptions to which T will vefer, the defance
of nach accusad weg sonducted on the basis that he was net present at
the scens oy if prosont wes not scting in econcerd with the stitackers,

A will be cosn, the nscertalnment of tho facta hes boen merve
dififoult than the applicsticn of the law to the facte wiwn ascerteined.

1t 18 not dicputed thobt Towsma wes asoaulted nor thet thersby he
ag dona bodily hazﬂn

Further T ao completely satisfied that thore wag gt the relevant
tinr an unlawful aseombly ef porsons who begen 4o act in such a wey that
hn aseembly was = riet snd that the parscna thus assanbled wore
iotously coeenmbled,

The raal problem to dotermine bayond reasonable doubt ig which of
‘the socusady if sny, was & pariy te the rviot or to tho assauvlt on Towmna,.
1doubtodly thars was an ascombly of 59 or more porsions who intended to
sapult Tewama and therehy intimidate him and his family and who conducted
hemsalves in suck a mannes as to satiofy tho provisions of se.b6l and

3 of the Criminal Cosde. Such persons weve gulléy of taking part ¢n a
Lata

- Seme paveons thomsslvos stravlied Towema pursusr b to 2 common plan
snd others scied to enabls or old the asseuli pursuant to that plun.

B The respult can reslliy be regerdzd s the fulfilment of the common
purpose. hoether 11ability {or sesaull sttaches bseause pursuant %o a
omnon purpnge to szssull ene pldod or oncouroged others to sassult or
hether 1t ottaches beceuse in the prosecution ef a cammon Intention to
ntimidate unlawfully, the aggault cccurred - which was a high&y Efhaly
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consequensy of prosscutiag thet ingention - ssems lmpaterial. In the o
caso Ba7 and In the other 2.8 operstes o attach llabliity for the
esnaulte  Those pariics to the common purpose who saw assault as providing
ihy desired Intimidation and theomsslves assauited sye {n the same

position ap these being pavtlies ¢o the same purpose who best the flat

fvon walls of the houes and who Knew, 28 was the fagt, that olheys ware
ssopuiting o aboub %0 nssauld Towama.

in the present sase howaverg the Do allagen that each of the
aceused, oxcapt the Tlvst, took port sctively in a Joint asssult on
Towama aned thet by the whole assauvit bedily hara was dono.

It Ls hayord doubt that thoss present who atrusk or beld or
attempted to strilke or hold Towome were alding and enzouzaging each
other in g concerted atbsck on Towams ands ag will be soen, it is not
necessary for me to consider the legel 112bility of theae who whilst
making up tho ¢yowd took no nctive paxt in the essault.

i turn now 4o the case ogainst each of the six sceused who romained
after the dlucharngs of Donny Simokw.

Edvaxd Tolikon Kision ccouplen a somewnnt specisl position. I have
alrepdy soquitted him on the rsseult count. There iz nothing 4o

sscosdate him with any prior plenning for the iaveelon of Matalau village,
This dees not mean thet he could not hove jolred In the swosution of the
comon purposg after hie arrivgl ot Matalaus. At the pome time bo put
forward an lonocent wplanation, vhich was not effectively challenged, for
his presense at the village and for his action in foreibly sewoving Dorkac
Botd from the doorvay. It ia quite true, as the Crown has pointed out,
thot his partisipation in the riot i3 not nocossarily dngonslotent with an
intention to prorect Jorkae Retl from wiclonte. I thought his defence
stronger bofore he want fnto $ho box then when he lef® 4% and I am fully
amre of the isplicaticns of tho damaging statement stivibuted te him by
Doxkas, Betls it the same time T gan see the real poseibility that thsye
is en innocont explawstien for hls presenco and that while sppreciasting
what others intended to do he Integvencd not o asslist tham but out of
ayrpethy for Towema®s wife or even a deslee o protect her as he claimsd,

It could well bs sald ho assaulied Dorkas Betd, bub he is not
charged with that offence hefere ma. The ncoxus which the Crown has
establ {shed boetwesen Tolikun amd tha rioters is not sufflclont to satisfy
me beyond reasonable doubt that he was a party ¢o the 2iot, and 1 have
slrondy aequitted him of the sosault charge.

Roy Toloju. The evidence sgainst this accused on both counts is in my
view overvhelnlng, Towsha wae o mo an ilmpressive witnons who told only
what he saw and hegrd and whe resisted the templatien no often succumbed
to by witnessea In this Court ¢e imsorpovate Into hl story the
observatinng, deductions oy reporis of others.

I acoept with complete cenfidence the Identifinstion of Lotu by
Tovamay his wife and his daviiter and by the two lat dau villagers
Towandnara and Tomarud who camg to Towasma®s ald.

Lotu, on the ovldente, was the most persistent of Towama®s attacka
He was probably the flrst to bresk iats the houss an was not dissusded
from further abttack undtlil Towass had been besten int. unconstiousness,

Topirite This young man was ddentified at the scene by Towsma, wrkas
Bati and Jean., It g not donled he was at the seene, but I ¢laims in
etfect 4o hove been sn innssent spectator.

Jean Ydemtified Plrit as one of the msh shich approgshod Towama's
house and this idenbification was not direstiy challenged in ¢erosgeexam
stion by Plrii®s counsel. Towsma®s idestiflention of Plrit as one who

wag early in the house and who assisted to rewove him from the room was




o o

confident amd coreinging. I 12 not bolieve the stery of SimekuyRobinson
1411 and Pirit of 4¢helyr movewmonte ot Matalou. I don't believe that Simekuy
wort 1nto Towema®s housa to z3sist hime Joan places Simehu and Robdmaon
211 with Pixdt fn the crowd vhich spprosched the house and this I accept.
Hoth Pizit and Rebingor B111 say thoy were together with Slashku slthough
simeky savs he didn®t see the othar twde

Plyit¥s otatoment from the dock was far from convincimg. KMo tells
of being plcked up by a tyuck of mon, not knowing vhere thovy were gelng,
argd of then ldaarning the party was going ¢o Telwst to Ffight supportoers of
the 'uiti=rocial Counell. Heving returned to Matuplt, esten, snd gone
for e wallk, he iz again picked v by o trusk the dostination of whish again
he does not knew, onty to learn that the payty was golno ¢o find “ama at
Uptelaws,  Although the trusk stopped on the way for potrol, he did mot get
offsa A% Matalau, be sayn, Roblason BLLl, Slmchks and he stood fov some
timoy then Denny left and "went Inside® which 18 ¢lesriy a veferense to his
oritering of the howses Pizit eticrpits o glve the lmpression thet he
arrived well afier the froubls gtovted and etood woll away from 1t. Howover
ify as he saye, ha wes with Simskuw before Towamo®s house wag entered by
Simelky then glearly he wos at the ccene xight at the hoginning of the
atteck on Towsns's houss heonise Simoku wos, on the eviderce, ons of the
aarly arzivals in Tomama®sz bedroom and was adinlitedly one of the men wha
dragged him outslde,

Vihen it Ls rompobeved €had thore was a large crowd &n front of and
around the house one might doubd whother an obooyver starding some distange
from the house would have boen sble %o soe Towema on the ground ox
orawling under the houze as Pirdit dascriben., The clesing wosds of
Firlt's gtatoment: ave significont; "Whenm ho wont underneath the house we
left him, No wont down to the road, hopped on the trucks and left. It
was already nlght. Lg wont baclk %o “atuplte® I have not overlocked the
polnt made that Tewama's evidonse can be road as indicsting that on 7th
Degembor Pirit had a beard when in fact he did not. T think 4t {3 nothing
more than a cenfusien whish avose from the form Lo which tho quastion was
put in 6§cﬁssw=@:sraminatiane

I am satiefled boyvond veasonchble doubt that Plrit wae one of the
cromd which sought out Towama and that Pirlt ontered the house and
asslated to remove Towama. Denny Simeku®s suggestlon thet by renoving
Towama from his own home ard thrswing him to the violence of the walting
mob way of aome aseistance o Towamy ¢an only be described as ludicrous,

Yunume T have fours! “arum®s case the most difficult to deal with. e
fs of digtinctlve appeavancop the Crown witneases vho ldentified him
vere not shown 0 be blased ia any way and thoe identification of Varum
by Tewama was confident,

Ha Is a younz man whoe haz boen removed from normal wlllsge contacts
“sinco he was a yeuth and I think 1t safe to assume that his physique
and appearance haz changed in the last aix voare. For that reascn, although
-1 regard Dorkas Batl ag ah honest wiiness I have some doubt whather I can
rely confidently on her identificetion. Similariy, Jean®s identification
15 woakenod by tha fast that sho did not know Mgrum before Tth Decombers

: I was Smpressed by Towsma®s polnt thet he had geen Marum in the
Unnga Hospital on several occasions in the lost sly years bucause /larum
- subsequently ndmitied thet he had indesd durlng that period recelved
“treatment st the hospitels But the question still exists whether Towana
“ateurately ddentifinsd the wman who, i‘mm behind, disarmed him when Towams
owas confmnting Letu,

Max:um ontorad the witnezs box m‘*c! hig evidence was not unimpressive,

; : In the end my deelslon hes been i"}ﬂur—nﬂad by two almyst ehance
(.. -remarks which found thelr way into the evidentae
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Hapm sald ho was not invelved in the attack on Stephen Tobunbun,
that he heard the neloe of thls atbteck and vent to the resd whare he met
David Matlawn vho sald, "ihove have you heen? ¥Wo have alrveady foupht
Stephen Tebunbun.® Matlzun denled maling this steatoment but T accept
Marum'e. evidence that he did. I think i% highly likely, in splte of the
impression which Marum and his witnegses sought ¢9 glve, that at least
the attack which had alwready occurred on that day in Metupli en Stephen
Tobunbun would have excited much coment and discussion. Tt i3 also
highly probable that David Matlaun who while glving evidence waes un:ble
to conceal hisz antipathy to the polics and othess In avthority and who,
as his ramark to Harum shews, had already been invelved in the atitack en
Stephen Tebunbun, would have boen owgsr to be associated with other
gimilar attacks.

The quastion which arises is vhether, after Marum and Matioun met
on the voad in <atupit they vent to Mayun's place to eat snd remained there
until obout 7 o'cleck or whother both of them, or Merum alene, jolned the
convoy to Matalauw, T think it wnilikely that Meorun would have gone and
Katlawun, whoe hod aipeady chown bimself to be enthuslastically invoelved in
the attack on Stephen Tobunbun, would not have gone. Mg-gne nsmes Matlsun
a8 having beon at Matalau, In additlen; the follewlng uhich I f{ind
revealing accurs in Matlaun's ovidence. He gald that he did not go to
Hatalaw thet day and fivel heard aboult the trouble at Matalau sn the day
after 1€ ocourred. He nold he did uol see a number of vehicles gsing to
Matslau, He wos asked 1f he heord snything, to which he replied in eiffect
that ho had not heard mything about Matalau and 1f he hed he would have
gona thexe, Frum his ganozal attituds os rovealed by his demosneur, ¥ too
think he would heve 1f he had mown of the propossl.

1f 1 had te decide whothor or not Marum was 2% Matalaw thet afternnon
T would bo inclined to accent Towsma's identificatien, but I den®t have to
make such a declsion. 1% is sufficlent to soy that whilst oy satimate of
Towsms *s henssty remalns unshaken, the evidonce of Matum and his witnesses
has raised a rrasonable doubt in oy mind whethey Towama's {dentification of
Yarwn 23 fthae won who disammsd o wes correct end Mayum 1s entitlad to the
benafi{t of thay doubt,

During the trial I resorved my declelon on an application by
Yr. Flood to sirlke from the record an answer glven by Inspector Greenhaluh
during his ovidsnce. Tn view of the conclusion I have reached yegarding
Yarpum it in wnhzosssery for @ to make any ruling.

Toulaaga. I adnitted agalnet this accused evideunce that he participsied in
thrae attscks a2a2inst other Ben on the aftownoon of Tth Decenber before the
attack on Towana. Fach of these attacks was made in company with others
againet victims whe were inside - or In one case under = their houses. [wo
of the attacks ascurved at Talwat and one at Matuplt. Thie sccused in his
statemant from the deck adritted goling from Matupit to Metalau but sald he
want cnly to walche

Towswna's 1denti floation of him as the man vhe struck and then kicied
him iz to me completsly convineing and ic conflirmed hy Jean whose clilm
that she know Touvlsags b fore the trouble was not challsoged.

T oam sotisficed bDovond all reasonablse doubt that Teulosusz was in the
forefront of the mob which attacked Towema®s houss and that he himself
assaultod Towsuwma in the wsy Towama descrlbod.

Ephraim. This accused does net live at Matupit village. lig teld me in hig
atatenant fyron the dock that he wns wollking from his village of Talwat to
Hatupit and alt Repldik come across a vehicle the gccupants of which wore
travelling to llastalau to fight end that he got en the Eruck. YHe expl-ined
that a8 » man handicoppod by leprosy he had not the physical strenyth to do
the things allaged sgainst him, He did not claim to be s mere spaciator
because ha sald he was trying to get close te the steps bui was pushed
away. He did ool expiain vhy he should be trving te get near the steps .t
a time vhoer others were dolng so for the purpose of asszulting Towama,
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The Crosn case was that he was in the forefront of Ll crowd
calling "wheoxe Lo Vama?® and saving thet thoy had coms te fight hime
Further, 1t wes alleasd thot whon Townmng ewekonad by the commotion,
eama to the dooy and siood bohind the throe womon, Ephzolm sticupted
to grab Towama®s ledge Both theso sllegationa org ¢learly proved by tha
evidences The sole lscous wao one of ldentificetion. Although Joan had
not seon him beforve, she identifiod him en the porson who wes 2alllng
out and o whom she spoke asking why thoy wanbed Towsma. Dorxltas Betl had
knovm Ephralm since they were ot schosl fogether and Towsma had knowm him
for meny years. The avidence of these witnosses I unhositetingly accept
and I find thaot Hphrain alded and encouraged the others in the assult
on Towamge

I voturn the follovlng verdicts:

§

Edwerd Tolikun Kﬁ%iog&
Rey Tolotu

Dawid Topivit

Merum Mselka

Hot Gullity on sscomd counte
Guiley on both counts.
Gully on both counbe.
Hot Cullity on both counte.
Culity on both counta.
Guilty on both counte.
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SENTONCES = Z0¢h Jupe 1970

I hove gliven covoful consideration to the sentences which
should properly e fnposed en the prisoasrs.

Theis sowelctions are In rospect of evonto which cogurred in
the Robeul awes on 7ih Decomber laste I am Informed that on that day
apnroximately 13 soparats insldents eccurzed in which selected mon
ware apught out and agasulied by others. Ono of those asseaultod wasz
cpthur Towsma and the four prisonors were smong his msesfllonte. Towama
suffared injurigs which roquired hospltal trestmont ard ¢he effscis of
the injurlss have not ved corpletely disappeared. Tach of the four
prisoners has hoon sorvleted of asddilt whereby bodily hazm was ‘one to
Towama and of belng o party $o 2 riet. For each of those offentes the
maxlmum tezm &F fmprisomaont provided s three years.

tany of these livolved In the disturbances of Tth Degevber wers
dealt with in the Distriet Court on charges of a less serious nature
than those on vhish the four prlsoneve have boen eonvietsd,

It also eppesrs from whai gounsel hove tnld me thet althsugh the
Hiferonces botwoon the two disputing groups continue, there has hesn no
further violencne

I nove studicd ihe antecedont weports supplied to me and have
congidered the varlous subalssions made by defente sounsel.

It apposrs that prier to the 7th Decombsr each of the prisoners
was & man of good gtending wilth ne prevlious convietion of any kind.

Two of themy Toaletu and Tonloagn, ovre now serving sentonces
imposed for susmary coavistions in zelation to ovente which sccurred on
Tth segmbey hefore Towsma was assoulted. Decouss some pantences were
made cumtlative on othors, those two maw are at progent serving
sertonces the ¢ofect of which s the equivalent of 2 sentence of 12
months® imprisonment lmposed in Degembor lante

I alse note that Toepdrlt was in custedy for sbout 17 daye and
iphrain 9 days before ball was granted.

Some of the matters I have token Into socount I wiil mentlon
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Firstly, [ have doclded to deal with wach priscner in substantially
tho sams way. They acted tesothey and eseh did violence to Towmma.
Lefore the 7th Dpcombor none hod any prior conviction,

Socondly, while T conslder that to diccharge the priconexs on
recoonizance undox 6.319 (9} would he & totally ineppropriste way of desling
with the ascused, § think 1% spprupriate in ell the clrcumgtanese to yequirs
oach priscoer wnder paln of fusther peneliy o hodp the poece for e
reznonable pericds

) 1 heve therefore imoossd 3 losssr tem of loprisenment than I might
ptharmias havo, but i1l omdnr thy conpletion by oach prisensy of &
recognigance undex 0,19 (7) thot he keep the posce for 2 yesrs.

I hava not ui@rﬂ@aakrd aaunagi’é‘@vthBﬂien that the vhole ef aity

tn(ra 1 have not fﬂ &ﬂmad thia u@vrse f@r a ﬂhubdf of ressend. I have
donided to deal with oach zocused in the sase way and In view of the prier
convictions of two of them I canngt suspsnd thelr sonlsnce wider the
section.  Probebly I could net suspend the sentence an the ssoend cenvistion
of the othey fwo mon and since I propogse to make the eentences of each

man concurrent B.0%5 hag Litile xoom, if wyy, fur operailom. Finally, the
natwee f the offenvs and the clroumstances In which 1t was commlited calls,
in oy view, Ffer somothing more them s suspended sentenco alone,

The aszsauli wan comnitled during and gs the culmination of the rlet.
At cne stage tho iwo effences were being commiited together, I have declded
to make the sentencas on the convicilono on the tww counts coencurvent and
not cumblatives

“

{To_the Prinaners):
I have thought # lot about the propsr pumlchment for you.

You have aslad thet I gaeve you o bond znd net a prison sontences,
but the offences yeu commitied are too sericus for that. You with others,
invoded Towama's home end boat him o uwceonscicusness,

You arve lucky that you did not couse more harm than you did. VYeu
- night have done so and then have been llsble to a vary long towm of
laprisonment.g

As 1t {g, for the twn offences you comniited you could bs mant to
gaol for a total of six years.

s this comwnbey moves towards indepaendsnce there will be many
araients and a RBot of falk betwasn s lot of pmople who hold strong views.
That iz mot & bad thisng. Tt i good. But everyone; including you, must
uderotand guite elearly that the law forbide you to use intimidation or
violence against those who don’t agres with youwe I know that befors the
©day Towama was asszaulited none of yveu had been in trouble wlth the couris,
This, #nd a lot of othar things, I have thought about when fiming vour
puni shmant .

On the conviction for asssult, each of you Is sentanced to 8 montha®
impriscnment with haxd lsbeur, In addition you will enter inte a bond
inder which you will loge & sum of woney {f you get inte any move trouble
with the Courts in the next two yoors.

17 you do not want to sion the bend yeu w11l stay in prison fox
a further 4 months, making 17 montha in all,

on the second conviction alsg, that for riot, each of vou will ne
gentenged to B monthz ' imprisonuent with hard labour end be regquired to
sign the same sort of bond, but vou will serve the saentence of 8 manths’

Imprigonment at the sane time as the other sentenge - that is, if you siun

the two bonde, the total tims in prise is B months.
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An for Tolotu and Touloaga, the ssntonces you hava just recelved
wlll sun at the same tine as the eentencos you are now serving.

The formal seniences are 28 followss
At to each prisener gn each conviction =
1, 2 sentence of 8 menths® imprisonment with hazd Labaourg

2. In addition an owdsy that the priceoner enter initeo his o
recooniszoncy withowt surety in the eur of 840, that he
shall keep the ponce and be of geed bohavieur for two
years frem Sth June L970;

A ane en order that the prisener be imriscced wniil the
rocoonizance is enteped ints but o that the imprisonment
for not ontoring inte the recognizaonce sholl not ¢xtend
for 2 toym longer than eng year fram 5th Juns 1974

4, the two sontences of 6 nonths' irprlioonment with hard
labour on each count to be gserved congurrently and the
gonbeneas on Tolotu and Tovioegs to be nmerved ¢oncurvently
with any oentonces slrezdy imposed.

Solicitor far the Crown ¢ P, J. Clay, A/Croun Solicitoer

Seliaitor for the Accussd § W. fhe Lalor, Public Sslicitor
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