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Appellant 

Am - THE ADMINISTRATION OF THE TERRITORY 
OF PAPUA A M ,  NEW GUINEA AND 

L st Respondent 

Am - ALAN kt, REYNOLDS 2nd Respondent 

IN RE TOL EXTENDB) 

This is an appeal by the  Director of Dirrtr ict  

Administration (on behalf of Tar i s  Wanam and b i n d u  S i s i  who claim 

for  themselves and natives of Kavedemki alrd Marunga v d l ~ a g e s )  
* 

against  a f i n a l  order of tho Land T i t l e s  C m i s s f o n  dated 10th May 

1967 i r t  favour of t h e  two Respondents under t h e  New CrllPnea Land 

Titlies Restoration Ordinance. 

The o r ig ina l  claim of tho  second Respondent was Bated 

27th A p r i l  1954. The claim s e t  up t h a t  'ceh elad I n  %soue was t h e  

subject  of an Administration acp-icultu~ol laaoe f o r  99 grc?arn and 

regis tered i n  t h e  Register  of Admfnistsatfon Leases in  Ve.P.7 

f o l i o  a4. The da te  of the  l ease  io shown t o  be 14th May, 3.947 but 

%15 is c l e a r l y  a typographical e r r o r  - t h e  r e a l  da te  being 1hth  

May 1937. Tha elafmant claimed a9 t rans fe ree  of t h e  Posaeess 

I n t e r e s t  i n  tho land. 

On 38th Ju ly  1958 t h e  then Gorranferione~ of T i t l e a  made a 

pmvisionaL order  which s ta ted  P t  t o  be es tabl ished theL on t h e  

appointed d e l e  t h e  following regis tered i n t e r e s t s  i n  tho  %and were 

wmod by t h e  foUowing persons$ 

(a) absolute ownership by t h e  Admin$straOfsn of t h e  

Ter r i to ry  of Papua and New Guineas 

(b) l ease  from t h e  lidministrator of t h e  T e r r i t o r y  of 

New Guinoa f o r  99 yoaro from 14th  k y  1939 by 

Alan tl. ReynoLds) 

and t h a t  no native customary r i g h t s  were retained on t h e  appointed 

date  i n  respect  of t h e  said land by any nat tve  or nat tve  conotunity. 

Om 4th September 1958 almost two ~ m n t h s  a f t e r  t h e  making 

of t h e  previsional order p a r t  of wh%ch was i n  i ts  favour the  

Aclminiotretion lodged a claim for  registration a5 the  wdnes sf t h e  

.[ I,);. 
. . . .. ... J? 



freehold o f  t h e  land, This  c la im on its face  does not acknowledge t!%? 

leasehold i n t e r n a t  claimed By t k e  second Respondent b u t  nothing appears 

t o  t u r n  on such omission, 

In t h e  meantime t h e  Commissioner on 2 l s t  J u l y  1958 had given 

t h e  usual n o t i c e  of t h e  making of  t h e  provis ional  o l d e r  and t h i s  n o t i c e  

f ixed  t h e  1st December 1958 a s  t h e  c los lng  d a t e  f o r  object ions.  

The record shows t h a t  t h e  Direc tor  of Native Af fa i r s  

i n s t i t u t e d  enqu i r i e s  a s  he was bound t o  do under t h e  CkdZnance and 

t h e r e  is a copy of  a l e t t e r  dated 3rd Nwember 1958 which reads  a s  

foPlaws2 

TOL PORTION 18 Ah4 TOL EXTEIJDED 

The only claim made by t h e  na t ives  i n  regard t o  t h e  

above p rope r t i e s  was t h a t  t o  t h e  e s t ab l i shed  use of  t h e  road 

which comn!ences i n  t h e  N,W, corner  of po r t ion  539, runs  

p a r a l l e l  t o  t h e  beach u n t i l  it reaches po r t ion  18, and then  

continues e a s t  t o  n a t i v e  owned ground a t  t h e  e a s t e r n  p a r t  

of  po r t lon  18. . 
There have been no d i s p u t e s  regapding use of t h e  road 

and t h e  claim was made t o  ensure t h a t  no r e s t r i c t i o n s  a r e  

made i n  t h e  future.  9 

It should be noted t h a t  To1 Extended is t h e  proper ty  now 

i n  i s s u e  and t h a t  Tol Port ion 1 8  l i e s  i m e d l a t e l y  t o  t h e  South of it. 

The next  move appears  t o  be  a l e t t e r  da ted  29th  March 1967 

from t h e  Direc tor  of D i s t r i c t  Administrat ion (formerly t h e  Direc tor  

of Native Affairs). ,  The substance of t h e  l e t t e r  reads8 

I t  

TOL EXTENDED & I E u ~ R ~ N N D ~  

I r e f e r  t o  t h e  Provis ional  OEdes issued under t h e  New 

Guinea Land T i t l e s  Res tora t ion  Ordinance i n  r e spec t  OF  t h e  

above land, dated 1 8 t h  Ju ly ,  1958, 

A r epo r t  t o  t h e  e f f e c t  .Lhat t h e r e  a r e  no na t ive  

customary r i g h t a  being clairned has been rece ived  f ~ o m  the  

D i s t r i c t  Comniissioner of t h e  District i n  which t h e  land is 

s i t u a t e d ,  and I t h e r e f o r e  enc lose  my C e r t i f i c a t e  under 

Sect ion 36 of t h e  same Ordinance. A copy of t h e  +olrmant 

i nves t iga t ion  r e p o r t  i s  a l s o  enclosed Pos your records,  ,, 

With it were enclosed two documents, t h e  f i r s t  being a 

fosmal C e r t i f i c a t e  under s,36 of t h e  Ordinance which Sta ted  En e f f e c t  

that no na t ive  o r  n a t i v e  community was on t h e  appointed d a t e  e n t i t l e d  

t o  any customary r i g h t s  i n  r e s p e c t  of  t h e  parcel of  %and t h e  s u b j e c t  

of Provisional  Osder made on 1 8 t h  J u l y  2958. 



The second document I s e t  ou t  i n  f t l l l s  

NEW GUINEA LfibiD TITLES RESTORATlON ORDIN4KE 1951-55 
INVESTIGATIONS REGARDING NATIVE CUSCMARY RIGHTS 

DISTRICT - NEW BRITAIN 

1. TOL EX'EXDED 1 8 t h  Ju ly ,  1958 

2. ( a )  Bainings peoples of Kavudemki 8 Marunga Vi l l age  

(b )  ~ s i n ( a )  

(c )  To1 Por t ion  18 

(d) Water of Wide Bay 

3, No claims made t o  property. 

Claim t o  e s t ab l i shed  use of road running t h o u g h  property,  

4. N/A 
5 .  N/A 

6. Approx. 3% p.a.natura1 increase  

7, N i l  

8. N/A * 

9, 33/1/66 and 1/2/66 

Counsel were unable t o  say  t o  what t h e  numbers r e f e r r e d  GO much 

of t h e  infortnat ion supplied i s  u n i n t e l l i g i b l e .  

There is nothing on t h e  record .to show whsther any pub l i c  road 

runs t h o u g h  the proper ty  and t h e  p lan  annexed t o  t h e  f i n a l  order  shows 

no such road. Nor is t h e r e  anything t o  show t h e  l o c a t i o n  of t h e  two 

v i l l a g e s  named, 1 do not know t h e r e f o r e  whethcr t h e  "road" i n  r e s p e c t  

t o  which t h e r e  i s  sa id  t o  be an "estabEished user" is a r i g h t  of way f o r  

pedosthPans o r  f o r  veh ic l e s  nor lr~heth@r t h e  r i g h t  t o  use it is clalmed 

f o r  t h e  b e n e f i t  of occupiers  of ad jo in ing  land and t h e i r  l i censees  o r  

f o r  t h e  pub l i c  general ly.  

I have no doubt however t h a t  I should read t h e  two sentences i n  

t h e  paragraph numbered 3 a s  s t a t i n g  i n  layman's language t h a t  wh i l s t  t h e  

occupants o f  tho  two named v i l l a g e s  d id  not clafm ownership of t h e  land 

they  claimed t h e  right 'EQ con"cir1ue an a l r eady  e s t ab l i shed  r i g h t  of passage 

of some kind over po r t ion  of  t h o  land. 

The Appellant r a i s e s  a number of rnatters on t h i s  appeal,  The 

f i r s t  a r i s e s  from t h e  f a c t  t h a t  t h e  Adrnbnistration's c la im was no t  made 

unttll a f t e r  t h e  provis%onal  order  was made. The Appellant nays, i n  

e f f e c t ,  t h a t  t h e  clafm by t h e  second Respondent cannot support t h e  

provis ional  order  which was made in favour of  both  Respondents and tha% 

t h e  p rov i s iona l  order  befng imra l id  cannot support  t h e  f i n a l  order. 
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I th ink  t h e  Appellant is r i g h t  i n  saying t h a t  t h e  general  scheme 

e Ordinance is t h a t  a provisional  order  should follow and not  precede 

i m .  Whether a claim by a l e s s e e  w i l l  support a provis ional  o rde r  i n  

of both l e s s e e  and revers ioner  i s  no doubt arguable but on t h e  f a c t s  

s case I have decided t h a t  it will.  The s t a g e  a t  which n o t i c e  is 

t o  those with poss ib l e  adverse i n t e r e s t s  i s  a f t e r  t h e  making of  t h e  

ional order  which t h e  Appellant received and ac ted  on, The f a i l u r e  

Administration t o  F i l e  a c la im u n t i l  a f t e r  t h e  making of t h e  

ional order  was an i r r e g u l a r i t y  of procedure which d id  not p re jud ice  

pel lant  o r  anyone e l s e  and d i d  not  i n v a l i d a t e  t h e  f i n a l  order  when 

I have no doubt however t h a t  even i f  t h e  absence of a claim by 

ministrat ion inva l ida t e s  any provis ional  o r  f i n a l  order  i n  i ts  favour, 

not a f f e c t  t he  v a l i d i t y  of t h e  f i n a l  order  i n  favour of t h e  second 

The second Respondent made a v a l i d  c la im t o  a leasehold i n t e r e s t ,  

ons of t h e  provis ional  and f i n a l  o rde r s  which r e l a t e  t o  t h e  

t ra t ion ,  if inva l id ,  a r e  c l e a r l y  severable  and can be de l e t ed  

a f f ec t ing  t h e  order  i n  favour of  t h e  second Respondent, which i s  

e of s tanding alone, 

As I have sa id ,  t h e  Administration" claim fosm contained very  

information. I ts claim t o  t h e  f reehold 'of  t h e  Land r e l i e s  on t h e  

e r e l a t i n g  t o  t h e  claim of  t h e  second Respondent. I t  i s  reasonable 

me once it was shown t h a t  t h e  second Respondent held a r e g i s t e r e d  

t r a t ion  Lease t h a t  t h e  Admin i s t r a t ionhe ld  a t i t l e  s u f f i c i e n t  t o  

t t h e  l e s s o r ' s  i n t e r e s t .  The simple po in t  taken by t h e  Appellant is 

of of t h e  r e g i s t e r e d  Administration Lease t o  t h e  second Respondent 

t show a t i t l e  i n  t h e  Administration any g r e a t e r  than t h a t  of  a 

from nat ives  f o r  99 years, 

I think t h i s  argument i s  c l e a r l y  r i g h t ,  although evidence of 

f f i c e  p r a c t i c e  a t  t h e  r e l e v a n t  t ime may well  j u s t i f y  a con t r a ry  

On the information before  me, which inc ludes  all. t h e  evidence 

ed a s  being be fo re  t h e  CommSssion t h e r e  is i n e o f f l c i e n t  evidence t o  

a f inding t h a t  t h o  Rdmimtstratlon had any f u r t h e r  t i t l e  than t h a t  . 

t o  support t h e  i n t e r e s t  of t h e  l e s s o r  under t h e  r e g i s t e r e d  lease.  

ex should fol low t h i s  conclusion I w i l l  d l s cuss  l a t e r .  

roturn now t o  t h e  problem ra i sed  by t h e  presence on t h e  record of 

r t s  by f i e l d  o f f i c e r s  t o  which I have refer red .  

It  i s  c l e a r  from h i s  l e t t e r  t h a t  t h o  Di rec to r ' s  c e r t i f i c a t e  was 

n the  second of t h e s e  r e p o r t s  which shows t h a t  t h e r e  was i n  f a c t  

by na t ives  i n  t h e  a rea  t o  a r i g h t  of passage of some kind, :;'heth?r 
m was t o  a r i g h t  amounting t o  an i n t e r e s t  i n  land r e g i s t e r e d  o r  

ered o r  t o  a customary r i g h t  cannot be determined from t h e  r epor t ,  

/r. 
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lthough it is un l ike ly  t o  have been e c la im t o  a r e g i s t e r e d  i n t e r e s t  

ecause under ss.39 and 43 of t h e  Land Regis t ra t ion  Ordinance a s  then  i n  

rce r e g i s t r a t i o n  would have been in  t h e  name of t h e  Di rec to r  himself 

nd not t h e  claimant  na t ives ,  

The c e r t i f i c a t e  given under s.36 of t h e  Ordinance i s  not  conclusive 

idence of t h e  Facts  s t a t e d  i n  it. It merely e n t i t l e s  t h e  Commission t o  

oceed t o  t h e  making of a f i n d  order  (s ,37) .  The duty  of t h e  

mis s ion  under s,42(1) of  t h e  Ordinance i s  "to i n v e s t i g a t e  hear and 

termine" claims and i f ,  a s  here, no objec t ion  has been made, t h e  

m i s s i o n  was e n t i t l e d  t o  mcke a f i n a l  order  without  a hear ing  ($,42(2)). 

was however still under an ob l iga t ion  t o  "investigate,...and determine" 

I. make no attempt t o  def ine  t h e  scope of t h i s  expression. The 

s t i g a t i o n  requi red  w i l l  depend on t h e  f a c t s  of t h e  case  and w i l l  no 

b t  be d i f f e r e n t  i n  a case where t h e r e  i s  no hear ing  from what it would 

a t  a Full hearing with p a r t i e s  represented  by counsel.  

I have concluded however t h a t  it i s  wide enough t o  r e q u i r e  some 

ther  enquiry when t h e  Commission had before it t h e  two r e p o r t s ,  

r t i c u l a r l y  t h e  l a t t e r ,  t o  which I have r e fe r r ed .  These showed t h a t  t h e r e  

s o claim based on an a l leged  e x i s t i n g  user ,  t o  some i n t e r e s t  i n  t h e  

nd ,  and t h e  Commission when charged wi th  t h e  duty  of i nves t iga t ing  t h e  

im was wrong i n  law i n  looking only  t o t h e  c e r t i f i c e t e  and t h u s  

megarding t h e  na t ives s  claim c l e a r l y  revealed i n  t h e  r e p o r t  on which 

e c e r t i f i c a t e  was admittedly based, 

The r e s u l t  t h u s  achieved is s i m i l a r  t o  t h a t  reached by 'F ros t  3. 

r e  Tol Extended F o r e s h o _ ~ ~ R . e . s ~ ~ ~ e e e P - _ o ~ ~ i _ o ~ 3 ~  ( l ) . -----. 

The second Respondent argued, i n  e f f e c t ,  not only t h a t  t h e  o r d e r  

i s  favour was good but t h a t  t h e  whole order  could be supported, 

In r e l a t i o n  t o  t h e  order  i n  h i s  favour t h e  second Respondent 

i f i e s  i t  i n  t h i s  way8 i f  t h e  na t ives '  c laim was t o  an unregis te red  

erest  i t  could not s tand a g a i n s t  t h e  r e g i s t e r e d  i n t e r e s t  of t h e  l e s see ;  

it were a c la im t o  a r e g i s t e r e d  i n t e r e s t  t h e  onus was on t h e  Appellant 

es tab l i sh  it$ and i f  t h e  claim s e t  up t h a t  t h e r e  was a pub l i c  road 

ough t h e  proper ty  then  t h e  n a t i v e  c la imants  were not e n t i t l e d  t o  s e t  

t up a s  t h e i r  i n t e r e s t  i n  t h e  land. 1 accept  t h a t  a claim t o  an 

egistered n a t i v e  custommy r i g h t  cannot stand a g a i n s t  a r e g i s t e ~ e d  

la.  This i s  c l e a r  from t h e  dcc i s ion  of t h e  High Court i n  J- case  

. But the re ,  an examined copy of t h e  C e r t i f i c a t e  of T i t l e  was In  

dence. Here t h e  evidence shows t h e  exis tence  and r e g i s t r a t i o n  of t h e  

sc but l i t t l e  more, I t  does not  show f o r  i n s t ance  t h a t  t h e r e  was no 

mbrance of  t h e  l e s s o r ' s  o r  l e s s e e ' s  i n t e r e s t .  
------.--- -.- 
n t  %3.5'71 of 3 Jun 70. 

.a I..) <, 
38 A.L.J.R. 344* .~~. i !:J . . ./6 
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I a l so  accept ,  with,  t h e  important q u a l i f i c a t i o n  t o  which Y r e f e r  

ater, tha t  t h e  l e s s e e  having e s t ab l i shed  a r eg i s t e r ed  i n t e r e s t ,  only a 

gistered i n t e r e s t  i n  favour of t h e  Appellant could p r e v a i l  aga ins t  it and 

that it i s  f o r  t h e  Appellant t o  e s t a b l i s h  such a r e g i s t e r e d  i n t e r e s t .  

The q u a l i f i c a t i o n  .to which I r e f e r  a r i s e s  from t h e  provEsions of 

he LandsRegistration Ordinance as  i n  fo rce  a t  t h e  r e l evan t  time. S.85 

" '85. Except where t h e  context  i s  incons i s t en t  therewi th ,  t h e  

provisions of t h i s  Gxdinance, and i n  p a r t i c u l a r  t h e  provis ions  of 

P a r t  No thereof  r e l a t i n g  t o  t h e  Regis te r  Book and r e g i s t r a t i o n ,  

shall,  where appl icable ,  apply t o  t h e  Register  of kdminis t ra t ion  

Leases and t o  Administration l e a s e s  a s  i f  t h e  Regis te r  of 

Administration Leases were t h e  Register  Book and a s  i f  an 

Administration l e a s e  were a g ran t  o r  c e r t i f i c a t e  of t i t l e  respec t ive ly .  . 
Par t  I V  of t h o  Ordinance inc ludes  s.68 which provides,  i n  e f f e c t ,  

i a t  t h o  r e g i s t e r e d  owner of any e s t a t e  o r  i n t e r e s t  i n  land s h a l l ,  except 

the cases spec i f i ed ,  hold t h e  land f r e e  from a l l  encumbrances. One of  
% 

o exceptions r eads  a s  followss 

" ( c )  i n  c a s e  of t h e  omission o r  misdescript ion of any r i g h t  of  

way o r  other easement c r ea t ed  I n  o r  e x i s t i n g  upon t h e  

same land " 

As I have s a i d  e a r l i e r  I am not  ab l e  t o  determine t h e  na tu re  of 

e Appellant's claim, bu t  it might a m u n t  t o  a claim f o r  a r i g h t  of way 

amounting .to an easement. I f  t h e  c la im i s  t o  some o the r  i n t e r e s t  and t h a t  

terest is unregis te red  and does not f a l l  within t h e  exceptions t o  s.6??, 

en, i n  t h e  absence o f  fraud,  t h e  r e g i s t e r e d  inLeres t  prevai l s .  

It remains t o  determine t h e  proper order  which should be made. 

The Appellant seeks a complete rehear ing  a s  aga ins t  both Respcndentz 

but I do not t h i n k  t h i s  i s  j u s t i f i e d ,  1 t h i n k  t h e  second Respondent i s  

t i t led  t o  r e t a i n  t h e  order  i n  h i s  favour in so fa r  a s  it recognizes him as  

the registered holder  of an Administrat ion a g r i c u l t u r a l  l e a s e  f o r  99 years  

from 14th May 1937. 

The Appellant 's  r i g h t s  a s  aga ins t  him should be l iml ted  t o  t h e  

pportunity t o  e s t ab l i sh8  

(a)  a r e g i s t e r e d  i n t e r e s t  i n  t h e  land a s  a t  t h e  da t e  of t h e  

f i n a l  order;  

( b )  a r i g h t  of way f a l l i n g  wi th in  t h e  desc r ip t ion  contained i n  

s.68(c) of t h e  Lands Reg i s t r a t ion  Ordinance and crea ted  

i n  o r  e x i s t i n g  upon t h e  land a s  a t  14th  May 1937. 

s against t h e  F,dml.nistration t h e  Appellant is e n t i t l e d  t o  w i d e r r e l i e f ,  

That po r t ion  of t h e  F ina l  Order dec lar ing  absolu te  ownership of 

the land i n  t h e  Administration and an ent i t lement  t o  r e g i s t r a t i o n  i n  r e spec t  
"* j '"" (. 9 

- - 17 
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eof should be quashed, 

I have a l ready expressed t h e  view t h a t  t h a t  por t ion  of t h e  

vlslonal order  i n  favour of t h e  ~ d m i n i s t r a t i o n  is not i nva l id ,  bu t  9 t  is 

t t e r  which should be pu t  beyond argument i n  order  t h a t  t h e  

n i s t r a t ion ' s  claim should be decided on i t s  merits.  

The Commission should make a new provis ional  order  on t h e  

n ls t ra t ion ' s  claim. This  w X l  enable t h e  Appellant t o  make such 

rences o r  objec t ions  on behalf of  ' t he  people he r ep resen t s  a s  he 

nks fit. The mat ter  can then proceed t o  hear ing  and f i n a l  order ,  

' ted so a s  not t o  d i s t u r b  t h e  f i n a l  order  i n  favour of  t h e  second 

ondent except t o  t h e  e x t e n t  a l ready indica ted .  

IF the  Commission does not within 28 days a f t e r  r e c e i p t  of 'he 

a1 order here in  i s s u e  a new provis ional  order  a s  suggested above then 

e i s  remitted t o  it f o r  hearing - 
(a )  t h a t  p a r t  of  t h e  case  r e l a t i n g  t o  t h e  por t ion  of t h e  f i n a l  

order made i n  favour of t h e  Administratlon which P have 

said should be quashed; 

(b) t h a t  p a r t  of t h e  caso r e l a t i n g  t o  t h e  two mat ters  vrhlch 

I have s a i d  t h e  Appellant should have an oppor tuni ty  t o  

e s t a b l i s h  a s  againgt  t h e  second Respondent. 

To the  extent  s e t  out  above t h e  c a s e  i s  remit ted f o r  hearing by t h e  

ission. If t h e  p a r t i e s  a r e  unab1.e t o  agree on t h e  terms of t h e  formal 

r l i b e r t y  t o  apply  i n  r e spec t  thereof  is reserved t o  a l l  p a r t i e s ,  

r t y  i s  a l s o  reserved t o  any p a r t y  t o  apply  a s  t o  t h e  c o s t s  of  t h i s  

01. 

P - 

S o l i c i t o r  f o r  t h e  3,ppellan-t 8 ?#.A, Lalor ,  Public  Solicitor. 

So l i cp to r  f o r  1st Respondent: P,J. Clay, ~/Crolrm S o l i c i t o r .  

Soh ic l to r  f o r  2nd Respondent: F.N, ilJarner Shand, Esq. 


