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This  i s  an appeal brought by Lawrence Sumani, who was a 

ub-Inspector of Pol ice  ,and t h e  o f f i c e r  i n  charge of t h e  pol ice  s t a t i o n  

t Samarai, aga ins t  h i s  convict ion by t h e  D i s t r i c t  Court a t  Samarai on 

he 1st May, 1969, whereby he. was sentencod t o  t h r e e  months' imprison- 

mt f o r  contravening the  provis ions  of Sect ion 8 (a )  of t h e  Po l i ce  

f f i c e r s  Ordinance i n  t h a t  he d id  unlawfully a s s a u l t  t h e  informant, 

unua Biniaoiare.  The grounds of t he  appeal a r e  f i r s t  t h a t  t h e  

nvic t ion  was wrong a t  law i n  t h a t  on sentence t h e  learned magis t ra te  

l l e d  fo r ,  considered and took i n t o  account documents which contained 

l ega t ions  i n  r e spec t  t o  mat te rs  i r r e l e v a n t  t o  t he  i s s u e s  contained i n  

e  charge then before t h e  cour t ,  f u r the r ,  t h a t  he e r r ed  i n  f a i l i n g  t o  

t such ma t t e r s  i r r e l e v a n t  t o  i s s u e s  contained i n  t h e  charge t o  t h e  

p e l l a n t  t o  e s t a b l i s h  whether or  not t h e  appel lan t  admitted o r  denied 

a l l eqa t ions ,  and f u r t h e r  t h a t  t h e  learned magis t ra te  e r red  i n  not  

'ving t h e  appel lan t  t h e  opportunity t o  expla in  ma t t e r s  taken i n t o  

s ide ra t ion  on sentence. Secondly t h a t  t he  sentence is excessive. 

A t  t h e  hearing,  M r .  Craig, who i s  t h e  General Secre tary  of 

Pol ice  Association, appeared, and was given leave t o  appear f o r  

e  defendant. In h i s  reasons f o r  dec is ion ,  t h e  learned s t i pend ia ry  

g i s t r a t e  s t a t e s  t h a t  Mr. Craig informed t h e  cour t  t h a t  t he  appe l l an t  
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admitted kicking t h e  informant, bu t  denied any o the r  s t r i k i n a .  I t  was 

on t h i s  b a s i s  t h a t  t h e  plea was accepted. A b r i e f  s tatement  of f a c t s  

was then read out  by the  po l i ce  prosecutor. I n  h i s  ReaSons f o r  Judqment, 

t h e  learned s t ipendiary  magis t ra te  a l s o  said: "1 s t r e s s e d  a t  t h i s  

po in t  t h a t  t h e  appel lan t  was being sentenced i n  r e l a t i o n  t o  t h e  inc iden t  

near  t h e  s u b - d i s t r i c t  o f f i c e  which gave r i s e  t o  t h e  charge and t h a t  

o the r  a l l e g a t i o n s  o the r  than those  s t a t ed ,  1 and 2 above, were no t  

being considered." Those considerat ions were t h a t  t he  defendant was t h e  

Officer-in-Charge of t h e  po l i ce  s t a t i o n  a t  Samarai,&d t h a t  t h e  s t r i k i n g  

took place when the  informant was being unlawfully a r r e s t ed  a f t e r  

having escaped from unlawful de tent ion .  

The Statement of Fac ts  d i s c l o s e s  a l l e g a t i o n s  t h a t  t h e  appel lan t  

had assaul ted  t h e  informant on a number of occasions on 6 t h  March, 1969, 

and a l s o  on the  day before, on t h e  5 th  day of March, 1969. Unless t h e  

information was amended s o  a s  t o  make c l e a r  t h e  prec ise  a c t  of s t r i k i n g  

i n  respec t  of which he was being charged, o r  Lhe learned s t i pend ia ry  

m a d s t r a t e  i nd ica t ed  t h e  dne s i n g l e  a c t  of s t r i k i n g  upon which he was 

proceeding t o  convict ,  then t h e  information and proceedings would have 

been bad f o r  dup l i c i ty .  Dut t h e  learned s t ipendiary  magis t ra te  was 

very well  aware of t h i s ,  a s  appears from t h e  passages I have c i t e d  

f r m  h i s  reasons f o r  judgment. Accordingly, i n  my judgment, it must 

be accepted t h a t  t h e  magis t ra te  d i d  t ake  i n t o  account only the  one 

re levant  ma t t e r  admitted, t h a t  is, t h e  kicking, s o  t h a t  t h e  ground of 

a t t ack  on t h e  convict ion must f a i l .  I f  t he  appel lan t  admitted t h a t  he 

assaul ted  t h e  informant by kicking and t h e  cour t  s a id  t h a t  is t h e  only 

mat te r  t o  be considered upon convict ion and penalty,  it seems t o  me t h a t  

t h e r e  i s  no miscarr iage of j u s t i c e  and accordingly t h a t  t h e  a p p e l l a n t ' s  

plea was properly taken t h e  convict ion properly recorded. The 

appeal aga ins t  convict ion thus  f a i l s -  

nut  t h a t  br ings  me t o  t h e  second ground, t h a t  t h e  sentence is 

1' must say t h a t  I found it r a t h e r  depressing t h a t  the 

learned magis t ra te  seems t o  have considered a s  t h e  form 

of in t h i s  case a  term of imprisonment. In t h e  resul t> 
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sentenced t o  imprisonment, f o r  an a c t  which he described a s  of a 

"comparatively mild nature", a young man who, s t a r t i n g  no doubt from 

v i l l a g e  l i f e  i n  t h i s  Terr i tory ,  had passed Standard 9, and a f t e r  

admission t o  t h e  po l i ce  force  and advancing t o  t h e  rank of sub-inspector, 

had served i n  t h e  po l i ce  force  f o r  seven yea r s  without  any p r i o r  

convict ion o r  any d i s c i p l i n a r y  charge aga ins t  him. The learned 

s t ipendiary  magis t ra te  a t  no time appears  t o  have considered t h a t  t h e  

case may have been appmpr ia t e  f o r  a f i n e  o r  f o r  a suspended sentence. 

However, I d e f e r  t h i s  quest ion a s  t o  t h e  sentence being 

excessive,  because Nlr, P r a t t  f i ~ s t  argued t h a t  t h e  sentence cannot i n  

any event s tand because it was wrong i n  lab. Mr. P r a t t ' s  argument 

was t h a t  t h e  learned s t ipendiary  magis t ra te  s a id  t h a t  he took i n t o  

accdunt t h a t  tHe kicking took p l a t e  when t h e  informant was being 

unlawfully a r r e s t ed  a f t e r  having escaped from unlawful detent ion.  

This i s  t h e  only i n t e r p r e t a t i o n  I can g ive  t o  t h e  words used. 

From t h e  a f f i d a v i t  made by t h e  appe l l an t  i n  t h i s  case, it 

appears  t h a t ,  zlthough t h e  defendant had. four  days before  being convicted 

and f ined and was given seven days t o  pay t h e  f i n e ,  s o  t h a t  under t h e  

order  of t h e  cour t  he ought not  t o  have been taken i n t o  custody u n t i l  

t h e  exp i r a t ion  of t h a t  period of seven days, t he  appel lan t  had been 

t o l d  by t h e  l o c a l  magis t ra te  t o  keep t h e  man i n  t h e  po l i ce  s t a t i o n  a t  

n igh t  and l e t  him out during t h e  day, s o  t h a t  he could r a i s e  t h e  money 

f o r  h i s  f i n e ,  and t h a t  whatever t he  appel lan t  d id  was done under t h e  

i n s t r u c t i o n s  of t h e  loca l  megis t ra te .  Thus, i f  t h e r e  was an unlawful 

a r r e s t ,  then the re  may have been extenuating circumstances, because t h e  

appel lan t  was car ry ing  out orders  by which he thought he was bound. 

However, be t h a t  a s  it may, t h i s  was not  an i s s u e  before  the  

rhe only act which was admitted was t h e  kicking. There was 
I 

admission a s  t o  unlawful a r r e s t .  There was no t r i a l  of t h i s  issue.  

1t is q u i t e  p l a i n  t h a t  a cour t  can t ake  i n t o  account only t h e  p a r t i c u l a r  

a r r e s t ,  t h a t  was another  matter ,  t o  be t r i a b l e  e i t h e r  by a f u r t h e r  



charqe o r  under c i v i l  proceedings. It was q u i t e  wronq f o r  t h e  cour t  

t o  take  t h a t  i n t o  account i n  passing sentence. So, f o r  t h i s  reason, 

t h e  sentence cannot s tand.  

So I now have t o  decide t h e  appropr ia te  punishment. A s  t h e  

learned s t i pend ia ry  magis t ra te  sa id ,  t h e  s t r i k i n g  was of a comparatively 

mild nature.  I t  seems t o  me t h a t  a sentence of t h r e e  months imprison- 

ment was out  of a l l  proport ion f o r  t h i s  minor a s sau l t .  I t  was proper 

t o  t a k e  i n t o  account t h a t  t h e  offence was committed by a po l i ce  o f f i c e r  

i n  t h e  course of duty, but  i n  a l l  t h e  circumstances, i n  my opinion, it 

was not  a case f o r  imprisonment. I t  was e i t h e r  a ma t t e r  f o r  a suspended 

sentence, o r  more appropr ia te ly  a f ine .  The learned s t i p w d i a r y  

magis t ra te  a l s o  had t h e  evidence of Father  Cope of t h e  Church of England 

t h a t  t h e  appel lan t  had o f f e r e d  him as s i s t ance  a s  a member of t h e  church, 

he t r i e d  t o  help, was always wi l l i ng  t o  he lp  any person when~ver  he could, 

he attempted t o  take  on more than he could do, s o  t h a t  promises t h a t  he 

made he was no t  always able  t o  keep, and he was sub jec t  t o  c e r t a i n  

f r u s t r a t i o n s  i n  h i s  pos i t i on  a t  Samarai which may have l e d  t o  him 

becoming i r r i t a b l e  and " l e t t i n g  off steam" when he took t h e  defendant 

i n t o  custody. Before t h i s  court ,  I have had t h e  b e n e f i t  of an 

a f f i d a v i t  by Dr. Burton-Bradley, a s p e c i a l i s t  p s y c h i a t r i s t ,  who reviewed 

t h e  appe l l an t ' s  career  i n  t he  po l i ce  force. He underwent b a s i c  po l i ce  

t r a i n i n g  i n  1962, was appointed an i n s t r u c t o r  a t  t h e  Pol ice  Training 

College a f t e r  completion of h i s  bas i c  t r a i n i n g  and i n  1964 was admitted 

a s  a Cadet Off icer  t o  t h e  Pol ice  Of f i ce r s '  Training School. He 

graduated. a s  a Sub-Inspector i n  1968 and attended. a one month's course 

a t  Manly Po l i ce  Off icers '  Training College i n  New South Pales .  He i s  

a non-smoker and d r inks  very rare ly .  From h i s  record,  he had l i t t l e  

i n  t he  way of p r a c t i c a l  po l i ce  experience before  becoming an o f f i c e r  ' 

and he was sent  t o  Alotau soon a f t e r  graduation where he had one month's 

work under supervision before  being posted a s  Officer-in-Charge, 

Samarai. Dr. Burton-Bradley r e f e r s  t o  t he  d u t i e s  t h a t  he had t o  under- 

t ake  and t h e s e  d ive r se  and new d u t i e s  f o r  a po l i ce  sub-inspector  i n  
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charge were such t h a t  t he  appel lan t  soon found t h a t  he could not  keep 

up and he received repeated r eques t s  f o r  r e p o r t s  on mat te rs  and gradual ly  

an extreme case of ten3ion and f r u s t r a t i o n  b u i l t  up. Having reqard t o  

h i s  make up, Dr .  Burton-Bradley f e l t  t h a t  he was unsuited f o r  such 

r e s p o n s i b i l i t y  s o  e a r l y  i n  h i s  profebsional  ca ree r  and t h i s  accounted 

~ t h o l l y  f o r  h i s  s t a t e  of anxiety and t h e  i r r i t a b i l i t y  displayed. In t h e  

doc to r ' s  opinion, any form of b r u t a l i t y  a s  such was incons i s t en t  with 

h i s  general  approach t o  l i f e  and people and. save  i n  circumstances where 

he suf fered  from anxie ty  neuroses, i t i s  extremely unl ike ly  t h a t  he 

would r e s o r t  t o  physical  violence i n  t h e  future.  

So t h a t  t h i s  case i s  t o  be seen i n  perspec t ive  a s  a case  of 

a man who was under tens ion  and under anxiety, and then faced with t h i s  

i r r i t a t i n g  behaviour of t h e  defendant gave vent  t o  h i s  i r r i t a b i l i t y  and 

f r u s t r a t i o n .  I t  was, a s  I have said., a s e r ious  ma t t e r  t h a t  a po l i ce  

o f f i c e r  should r e s o r t  t o  such conduct. I am informed t h a t  he w i l l  have 

t o  face  a d i s c i p l i n a r y  charge, and he w i l l  have t h i s  convict ion a s  an 

adverse mark aga ins t  him s o  e a r l y  i n  h i s  career .  He was re leased  on 

b a i l ,  bu t  i n  t h e  in tervening  periad a f t e r  h i s  convict ion,  he was 

apparently undergoing some l imi t ed  form of r e s t r a i n t .  Taking t h i s  i n t o  

account'and t h e  e f f e c t  of t h e  convict ion on h i s  career ,  I cons ider  he 

has  been s u f f i c i e n t l y  punished.. 

I t he re fo re  al low t h e  appeal aga ins t  sentence and order  t h a t  

t h e  appel lan t  be discharged. The appeal aga ins t  convict ion i s  dismissed. 

The convict ion is  affirmed and t h e  appel lan t  discharged. 

S o l i c i t o r s  f o r  t h e  Appellant n Craig  Kirke & P r a t t .  

S o l i c i t o r  f o r  t h e  Respondent n P. J. Clay, Acting Crown S o l i c i t o r .  


