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THE QUEEN v. B, 

(The accused r m  charged wi th  committing an a c t  of  gross  

indecency wi th  A. A t  t h e  t r i a l ,  t h e  Crown c a l l e d  A a s  a witness).  

Counsel f o r  t h e  defence says I should warn t h e  wi tness  A 

t h a t  he need not  answer any ques t ion  i f  t h e  answer woUld tend t o  show 

O n s J O  he was a p a r t y  t o  t h e  offence wi th  which t h e  present  accused i s  

charged. 

The Crown has produced a C e r t i f i c a t e  of Conviction under 

s ec t ion  5 4 0 f  t h e  Evidence and Discovery Ordinance which has been 

i d e n t i f i e d  a s  r e l a t i n g  t o  t h i s  witness and t h i s  offence. But 

Mr. O'Regan's submission i s  t h a t  t h e  convict ion i s  a n u l l i t y  because 

t h e  proceedings leading  t o  t h e  convict ion were held i n  camera and not  

i n  open court. 

This  i s  an unusual s i t u a t i o n  which r a i s e s  a number o f  problems 

and before  dea l ing  wi th  such of them a s  must be d e a l t  wi th  before t h i s  

t r i a l  can proceed I th ink  it d e s i r a b l e  t o  summarise t h e  pos i t i on  a s  I 

see  it. 
Prima f a c i e  t h i s  wi tness  has been convicted and d e a l t  wi th  

f o r  h i s  p a r t  i n  t h e  r e l evan t  events. The c e r t i f i c a t e  given under 

sec t ion  54 of t h e  Evidence and Discovery Ordinance shows t h a t  t h e  

witness pleaded g u i l t y  t o  t h e  offence of performing an a c t  of gross  

indecency wi th  t h e  p re sen t  accused, t h a t  he was convicted and placed 

on a good behaviour bond f o r  two years. 

Under s e c t i o n  54 t h e  c e r t i f i c a t e  is .evidence a t  l e a s t  of t h e  

convic t ion  and of t h e  p a r t i c u l a r s  of t h o  offence f o r  which t h e  wi tness  

was convicted. Sub-section 9 of t h e  sec t ion  provides t h a t  a convic t ion  

i s  presumed not  t o  have been appealed aga ins t  o r  quashed o r  set a s i d e  

u n t i l  t h e  con t r a ry  i s  shown. I f  nothing more were known t h e  witness 

would not have any p r iv i l ege  of t h e  s o r t  r e f e r r ed  t o  i n  s ec t ion  65 of , 
t h e  Evidence and Discovery Ordinance i n  r e spec t  t o  ques t ions  r e l a t i n g  

t o  t h e  offence r e fe r r ed  t o  i n  t h e  c e r t i f i c a t e .  

But Mr. O'Regan's argument i s  t h a t  t h e  proceeding i n  which 

t h e  witness was convicted was a n u l l i t y  and t h e r e f o r e  cannot support  

t h e  c e r t i f i c a t e  and t h i s  notwithstanding t h a t  t h e  convic t ion  has. not  

been appealed aga ins t ,  quashed o r  s e t  aside. 

He maintains t h a t  A's t r i a l  was held i n  camera and he i s  

supported i n  t h i s  by statements  from t h e  Bar by M r .  S t ee l e ,  Crown 



Prosecutor  i n  t h e s e  proceedings, who prosecuted a t  A ' s  t r i a l .  There 

appeared t o  be some doubt a s  t o  exac t ly  what happened i n  those  

proceedings and I the re fo re  indica ted  t o  Mr. O'Regan t h a t  i f  he 

desired t o  r e l y  on events  which then  occurred and which were not i n  

d i spu te  he should f i l e  an a f f i d a v i t  of t h e  fac ts .  This  he has  now 

done. 

I pause here t o  say  t h a t  t h e  g u i l t  o r  innocence of t h e  

accused seems t o  be somewhat removed from what i s  now occurring,  namely 

an enqui ry  whether t h e  p re sen t  witness,  who i s  no t  Mr. O'Regan's c l i e n t ,  

has a p r i v i l e g e  which, i f  he has, he has not ye t  indica ted  he d e s i r e s  

t o  invoke. But I have thought it bes t  t o  al low Mr. O'Regan t o  proceed. 

It appears from t h e  a f f i d a v i t  t h a t  a f t e r  t h e  indictment 

aga ins t  A had been presented counscl f o r  A f o r  reasons then s t a t e d  

made app l i ca t ion  t h a t  t h e  t r i a l  be heard i n  camera. The t r i a l  judge 

ordered i n t e r  a l i a  t h a t  t h e  Court be c losed  t o  t h e  publ ic  and t h a t  

proceedings be held i n  camera. 

I accept  t h e  f a c t s  a s  s t a t e d  from t h e  Bar t h a t  a f t e r  t h e  

events  recounted i n  t h e  a f f i d a v i t  A was charged, t h a t  while  represented  

by counsel he pleaded g u i l t y  and t h a t  t h e  Chief J u s t i c e  a f t e r  see ing  

t h e  depos i t i ons  convicted A and then discharged him under s e c t i o n  1 9  

sub-sec 9 of t h e  Criminal Code. I a l s o  accep t  t h a t  t h e  Crown did  

not oppose t h e  app l i ca t ion  t h a t  A's t r i a l  should be i n  camera. 

There i s  a considerable body of  au tho r i ty  t o  say  t h a t  i n  t h e  

absence of  express s t a t u t o r y  provis ions  a t r i a l  s h a l l  be conducted i n  

public .  The only r e l evan t  s t a t u t o r y  provis ion  i n  t h i s  j u r i s d i c t i o n  t o  

which I have been r e f e r r e d  i s  sec t ion  594 of t h e  Criminal Code. This 

makes it c l e a r  t h a t  t h e  accused is t o  be arraigned i n  publ ic  although 

t h e  Code does not go on t o  provide express ly  t h a t  t h e  remainder of 

t h e  t r i a l  should be s o  held. 

This  matter  has been considered i n  England by t h e  House of 

Lords i n  (1)  t o  which reference  has been made by t h e  P r ivy  

Council i n  M a h l i k i l i l i  ( 2 ) ,  and t h e r e  is t h e  f u r t h e r  ca se  of 

B.  he)^ Archbold (36 ed) a t  para 541 s t a t e s  

t h a t  a t  common law a t r i a l  on indictment o r  c r iminal  information m u s t  
be held i n  a publ ic  cou r t  wi th  open doors. 

In Aust ra l ia  t h e r e  a r e  a number of  dec is ions  inc luding  t h a t  

of Dickason (4)  i n  t h e  High Court. I n  t h a t  ca se  t h e  High Court 

s u m a r i s e d  t h e  e f f e c t  of S c o t t ' s  case  a s  being8 " tha t  t h e r e  i s  no 

inherent  power i n  a Cour-t of j u s t i c e  t o  exclude t h e  publ ic  inasmuch 

a s  one of t h e  normal a t t r i b u t e s  of t h e  Court is  pub l i c i ty ,  t h a t  i s  

admission of t h e  pub l i c  t o  a t t end  t h e  proceedings. " 

(1 )  1913 A,Cs417. 
(2)  (1943) 1 A l l  E.R, 463. 
(3 )  (1965) 3 A l l  E.R. 253. 
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In & (5 )  t h e  Fu l l  Court oE Vic to r i a  sa id :  "We th ink  t h a t  

u s t i c e  may proper ly  be sa id  t o  have miscar r ied  when it has not been c a r r i e d  

Dean J. i n  m ( 6 )  took t h e  same view and r e fe r r ed  t o  t h e  

quotat ion i n  S c o t t ' s  ca se  (supra) (7)  by Lord Shaw of Jeremy Benthams 

"Where t h e r e  i s  no p u b l i c i t y  t h e r e  is no j u s t i c e .  P u b l i c i t y  is t h e  ve ry  

soul of  just ice."  Dean J. s a i d g  "It is of  t h e  h ighes t  importance t h a t  a l l  

cases  should be heard i n  circumstances which make p l a i n  t h a t  t h e  pub l i c  

have a r i g h t  of f r e e  access." Apparently a t  A ' s  t r i a l  defence counsel 

r e l i e d  on t h e  s tatement  by Viscount Reading i n  t h e  Lewes Pr ison  Governor's 

case  (8) .  This  was a general s tatement  t h a t  t h e  Court  may be  closed o r  

c leared  i f  such precaut ion  i s  necessary f o r  t h e  adminis t ra t ion  of j u s t i c e .  

It was made i n  r e l a t i o n  t o  a cou r t  mar t i a l  held i n  t h e  immediate af termath 

of a r e b e l l i o n  i n  Ireland.  The statement  was based on t h e  a u t h o r i t y  of 

c e r t a i n  d i c t a  of Lord Loreburn i n  S c o t t ' s  case(supra)  which have been 

doubted i n  B. v. The Attorney General (supra)  (9 ) .  

In view o f  t h e  course  I propose t o  fo l low it may be unnecessary 

f o r  me t o  decide whether i n  my view t h e  order  of t h e  t r i a l  judge, t h e  Chief 

Jus t ice ,  can  be supported. A l l  I need say i s  t h a t  prima f a c i e  t h e  ma te r i a l  

before  me would not  bring t h e  case  within t h e  ve ry  narrow exceptions t o  t h e  

requirement t h a t  j u s t i c e  should be administered i n  publ ic ,  nor could t h e  

procedure stand a g a i n s t  t h e  express provis ions  of s ec t ion  594 of t h e  Code. 

S imi lar ly ,  it may o r  may not  be 'necessary f o r  me t o  determine, depending on 

what happens now i n  t h e  course of  t h e  t r i a l ,  whether t h e  convict ion of A 

i f  it could be challenged was a n u l l i t y ,  o r  i f  it were, whether t h e  

p o s i t i o n  was changed by t h e  i s su ing  of t h e  c e r t i f i c a t e  under s ec t ion  54  

t o  which I have r e fe r r ed .  

The d i f f i c u l t i e s  inherent  i n  t h i s  s i t u a t i o n  a r e  shown i n  such 

cases  a s  i(err ( supra)  i n  t h e  F u l l  Court of V ic to r i a  and Thomas (10) i n  t h e  

Court o f  Criminal Appeal i n  Western Austral ia .  

Mlr,O'Regan has r a i sed  an arguable case  and I am prepared f o r  t h e  

present  t o  assume i n  favour of h i s  argument t h a t  A t e c h n i c a l l y  remains i n  

p e r i l  of convic t ion  f o r  t h e  offence r e fe r r ed  t o  i n  t h e  c e r t i f i c a t e .  I 

po in t  o u t  however t h a t  t h e  p r i v i l e g e  of a witness t o  dec l ine  t o  answer 

ques t ions  because h i s  answers might tend  t o  incr iminate  him while wel l  

e s t ab l i shed  is  a l s o  wel l  l imited,  I t  i s  recognized by sec t ion  65 of t h e  

Evidence and Discovery Ordinance. I t  i s  a p r i v i l e g e  of t h e  witness and 

it may be waived. I n  addi t ion  a s  I understand it t h e  p r i v i l e g e  must be 

claimed by t h e  wi tness  although a judge w i l l  o f t e n  warn a witness of h i s  

r i g h t s .  It must be a bona f i d e  claim by t h e  wi tness  t o  p r o t e c t  himself 

and no t  t o  assist  o t h e r s  and it appears  t h e  claim w i l l  no t  be accepted 

(5) 1951 V.L,R. a t  242. fi 3 
(6)  1951 VaLgRo 235- G 64 

(7) 1913 AaC.417. 
(8)  (1917) 2 1 ~ ~ ~ 2 5 4 .  
(9)  (1965) 3 A 1 1  E.R. 253.. 
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a f i d e  i f  t h e  witness has a l ready by o ther  admissions made himself 

t o  prosecution f o r  t h e  offence. I do not a t  t h i s  s t a g e  r e f e r  t o  

r i o u s  a u t h o r i t i e s  f o r  t h e s e  propos i t ions  but I t h i n k  they  make it 

t h a t  t h e  claim by t h e  witness t o  p r i v i l e g e  is not  alone s u f f i c i e n t .  

st be shown from t h e  circumstances and from t h e  nature of t h e  

(11) Brebner, (1961) S.R.SoR.177. 

5.3 

testimony sought t o  be l e d  t h a t  t h e r e  i s  reasonable apprehension of t h e  

witness being implicated i n  an offence by h i s  answers. (11) 

I propose the re fo re  t h a t  t h e  witness r e -en te r  t h e  box and continue 

h i s  evidence. I w i l l  warn him i n  t h e  terms which I have a l r eady  expressed. 

I f  he claims p r i v i l e g e  then,  t ak ing  account of  t h e  submissions made and 

t h e  cons idera t ions  I have mentioned, I w i l l  determine on t h e  v o i r e  d i r e  

whether h e  should be  compelled t o  answer. 

I have i n  mind a number of cons idera t ions  f o r  adopting t h i s  course; 

p r i n c i p a l l y  t h a t  evidence t h a t  would go t o  e s t a b l i s h  whether t h e  c la im was 

bona f i d e  o r  not  would not be admissible i n  t h e  t r i a l  aga ins t  t h e  accused 

and one obvious l i n e  of enquiry a s  t o  bona f i d e s  i s  t h a t  t h e  witness 

appears t o  have made a p r i o r  s tatement  o r  an admission which may be 

s u f f i c i e n t  t o  impl ica te  him, 

g h e  witness re-entered t h e  witness box and was warned t h a t  he need 

make no statement  which incriminated him and was t o l d  t h a t  i f  he claimed 

p r i v i l e g e  h i s  r i g h t  t o  do s o  would be determined on a v o i r e  d i re .  The 

wi tness  then  gave h i s  evidence without  claiming p r i v i l e g e x  

S o l i c i t o r  f o r  t h e  Crown 2 S.H, Johnson, Crown So l i c i to r .  

S o l i c i t o r  f o r  t h e  Accused8 R. O'Regan, Esq. 


