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APPEAL 

This is an ap?eal brought by the appellant aqainst his 

conviction in the Local Court at Garaina on the 3rd May 1968 upon 

an inform!tion that on that day at the Primary T School at Garaina 

at 10.30 am-he said to the respondent in front of the assembled 
school, "Vlho do you think you are? You had men patrollinq my house 

to watch me, I know what you are up to, you said I had spirits in 
my house", and behaved in such a manner as to be insultinq towards 
the respondent, his senior officer, and aqainst his sentence upon 

such conviction to imprisonment of one month. 

The grounds relied upon in support of the appeal were that 

the magistrate was wrong in law in that the information disclosed 

no offence and that the penalty was excessive. As in the case of 

a previous appeal brought by the appellant against a conviction 

for offensive behaviour on the same day it appeared that the rpal 

ground of appeal was that there was no evidence to support the 
conviction for insulting behaviour which is made an offence by 

section 3O(d) of the police Offences (New Guinea) Ordinance 

1952-1965, and I heard argument based on this qround of appeal. 
However, at a later staqe I allowed a fresh qround of 3ppeal to 

be added, namely that the maqistrate was wrong in law in hearing 
this case in that he was biased as he had adviserl the respondent 

to initiate proceedings in this matter. 

At the hearing of the appeal I had before me the complaint 

which was made on the 3rd May in the terms that I have set out 
above and the !'P.cord of the court proceedings including the 

evidence taken by the magistrate. The record .ows that the 
appellant is a teacher employed by the Education Department at 
Garaina, that the charge was read over to him and he wa. alked if 
he understood the chu'ge to whicK an affirmative ..... r was (live", 

that he consented to hi. ca •• be1.nQ he.rd in the I.Gcll OIUrt and .. 183 • 
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thlt hls plea of QUU ty WI. taken ,net 1'8 ...... 

then gave evidence on oath a. to the fact. which ... " ....... 
At 10.3) _. aftflr thp. school ncell that .. ornina, at the ,. 

the school steps she commented to the appellant on the qood 

discipline of the children whereupon he moved bOil a poet "ain.t 

which he had been leaninq to the top of the steps, Obltructed the 

way and proceeded to abuse her in front of the .. semb1y. Thh she 
said was not the first such occurrence. According to her he said, 

"I know what you are up to. We all know what you are doinq. You 
have people patrolling lilY house and you sent the boy over to my 
house to see if we had spirit." She went on to say that she told 
him this was not so and that neither of his allegations was true. 
She described his voice as being raised in pitch and tP.mpo and 
alleged that it caused such alarm (presumably to her) that she 
sent for a police officer because she f~lt she could not control 
him. His performance was she says a disQraceful one in front of 

the school children and she further alleged that when the~ had 
been similar occurrences on other occasions he had expressed his 

sorrow but had subsequently repeated the performance. According 

to her there was no occasion for his outburst, the verbal attack 

was unprovoked for she had not spoken to him apart from the 
mention of discipline in the ranks. The appellant was then asked 

if he wished to answer the charqe to which he replied, "W('ll, it 

looks as if I will have to say that I 3111 sorry aqain". The 
magistrate then remarked that he was afraid th~ appellant had left 

that too late and asked him did he have anythinq more to say to 

which the appellant replied that h~ did not. 

The appellant was then convicted and a previous conviction 

was noted, namely that of behavinq in an offensive manner contrary 
to section 3O(d) of thp. Police Offences Ordinance, this being a 
conviction which had been rp.corded ~ediately previous to the 
hearinq of the instant charqe and related to some allegedly offensive 

behaviour in the early hours of the same d3Y. I have already ruled 
that the evidence led did not support the charge aqainst the 
appellant and I reversed his conviction on this charge. 

I heard a qood deal of arqument directed to showing that the 

behaviour alleged in this case did not fall within the category of 
insultinq behaviour made punishable by section 3O{d) of the Ordinance 

but for reasons which I now proceed to set out I do not, nor do I 
think I can on the material before me, pronounce upon this matter. 
The Local Court maqistrate as he was required to do forwarded his 

reasons for judgment. These I think should be set out in full. 

They aret- 184 
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" The Def.ndant, ,inc 
beginning of thlll Y8111', hll 

at times insulting manner tanlda hit awe 011'1.-· 
Complainant, Mrs. Jan Katerin. Croft. HI hll 

times about his behaviour by Mrl. Croft, the Dl.trict lIcIuo 

Inspector, the Station Manager, Mr. A. Hutton and my .. U. ... 

has on some of these occaaions apologieed to th~ camplaiA8At, 

however his feelings have apparently had no effect on hil 

actions and the behaviour continued. 

I, myself advised the complainant that she ahould take 

some action shouid his behaviour continue and on the day of 

this occurrence she sent word to me that she wished to lay a 

complaint against him. 

In the matter about which the complaint was laid, I have 

no doubt about his intention to be insulting. My opinion is 

derived not so much from his words as from his behaviour, that 
of standinq over the complainant, a small woman of around fifty 

years of aqe and shoutinq at he~ in front of the assambled 
school of which she was he~d and from whom she must be able to 

expect respoct. 

In view of his acUons and of his complete disregard for 

previous warninqs toqeth~r with the knowlpdqe of a previous 
conviction under s~ction 3O(d) of the Police Offences Ordinance, 

I felt that stronq punitive action was necessary. " 

Perusal of thesQ reasons makes it immediately apparent that 

the maqistrate had a stronq interest in assistinq and advisinq the 
rP.spondent and that he was far too closely identified with the 

situation of tension which appears to have developed between the 
appellant and the rP.spondent. I wish to make it quite clear that I 

am not ascribinq blame to either of the plJrties to this appeal. A 
situation has apparently developed which on the face of it would seem 
to require some administrative action and which should not have b~en 
allowed to reach the stage that it h~s in the small community at 

Garaina. But I cannot help but feel from the magistrate's own 
approach to this problem that no matter how well-intentioned and 

perhaps soundly based his advice to the respondent was he ... biased 
in her favour. Althouqh trite law this case shows that it needs 
repeating that justice must not only be done but be seen to be done, 

and it is unnecessary for me to set out luthori ties ia support of 
the well-known proposition that if I judicial tribuMl is biased or 

there is reasonable ground for thinking that it MY be biased its 

deCision cannot stand. ~ingly 1 ""~ the declalon of the 
Local Court _lIt"te (UIS.- uw --- • .... n.· In the .ena. of !ctl ry) • 
'!'Wok., abZOCJet. or 
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au. conviction. 

Although Mr. O'Neill ~"--' 

reverse the decision but .1ao dl 

to his submission. Becaus. of the WIY tit. 
conducted it is quit. lrIpo .... ,. - to loa • Ju ..... ..., ... , ... 
the appell~nt 's behaviour was lnaulUrw or not. 
proper course is to rem1 t the matter for MmllQ by anotIlft 
magistrate when the witnesses can be IIIC)re olll11y ..... 

facts more impartially investigated,and I so order. 

Solicitor for the Respondent z S.H. Johnson, Crown Solicitor. 

Solicitor for the Appellant ,W.A. Lalor, Public Solicitor. 
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