
I N  THE SUPRFME COURT ) 

. . 
1 OF THE TERRITORY OF l 

PAPUA AND NEW GUINEA ) 
CORAM r MINOGUE, J. 

In t h e  matter of - 
THE PUBLIC S R V I C E  ASSOCIATION OF PAPUA 
AND NEW GUINEA 

- and - 
THE ALMINISTRATOR OF THE TERRITORY OF 
PAPUA AND NEW GUINEA 

- and - 
THE PUBLIC SERVICE COMMISSIONER OF THE 
TERRITORY OF PAPUA AND NEW GUINEA 

Respondents ' 

PORT MORESBY J U D G M E N T  
22, 23, 26 and 
27 September 1966. 
3 October 1966. 

CASE STATED. On 15th April 1965 t h e  Public Service Association 

(hereinafter  called the  ~ s s o c i a t i o n )  pursuant t o  Section 7 

. of the  1952- 1965 

submitted t o  t h e  Public Service Arbitrator, Mr, L. G. Matthews, 

by memorial, an application i n  respect of salary r a t e s  f o r  

Local Officers i n  t h e  Public Service. A new wage and 

salary scale  f o r  these of f icenhad been promulgated on 

10th .September 1964. I assume t h a t  t h e  Adrnir&strator and 

t h e  Public Service Commissioner lodged objections t o  t h e  

granting of t h e  application f o r  the a l te ra t ion  of these rates.  

The Arbitrator,  as he was bound t o  do by Section 7 (5), 



began t h i s  a r b i t r a t i o n  on t h e  26th October 1965 and has 

been i n t e r m i t t e n t l y  taking evidence s ince  t h a t  date,  

Mr. Hawke who with Mr. Munro i s  appearing f o r  

t h e  Association i n  t h e  a r b i t r a t i o n  c a l l e d  a s  a witnesS 

Mr. D, M. Fenbury t h e  Secretary  of t h e  Department of t h e  

Administrator. He i s  t h e  departmental head of t h a t  Department. 

Evidence was l e d  from him t h a t  i n : t h e  period 10th t o  14th 

August 1964 t h e r e  was he ld  i n  Por t  Moresby an annual conference 

of t h e  District Commissioners of t h e  T e r r i t o r y  of which 

conference h e  was Chairman, A t  t h i s  conference t h e  mat te r  

of t h e  Local Off icers  new s a l a r y  s t r u c t u r e  was discussed and 

t h e  discuss ion and t h e  r e s u l t s  which flowed from it were 

embodied i n  a report .  M r ,  Hawke was going on t o  ask him 

a s  t o  , t h e  dissemination of t h i s  r epor t  when Mr. Wootten, who 

appeared with Mr, Marr f o r  t h e  Administrator and t h e  Commissioner, 

took object ion t o  any f u r t h e r  questioning of t h i s  nature. 

Subsequently a f t e r  receiving i n s t r u c t i o n s  from t h e  Administrator 

Mr, Wootten claimed p r i v i l e g e  of t h e  Crown i n  r e l a t i o n  t o  t h e  

production of t h e  document e n t i t l e d  "Report of t h e  District 

Commissioners' Conference held  a t  Port  Moresby 10th t o  14th 

August 1964" and a l s o  of a memorandum wr i t t en  by t h e  witness t o  

t h e  Publ ic  Service  Co~miss ioner  dated t h e  17th August 1964 

and tendered an a f f i d a v i t  of S i r  Donald Mackinnon Cleland t h e  

Administrator i n  s u p p o ~ t  of such claim. Mr, Hawlce pressed 

s t rong ly  f o r  t h e  admission of both documents and lengthy argument 

ensued a s  t o  whether t h e  Administrator 's  claim t o  p r i v i l e g e  

was r i g h t l y  founded. 

I n  t h e  course of t h i s  argument f u r t h e r  questions 

were asked of Mr. Fenbury t o  establ.ish who was present  a t  t h e  

Conference. It emerged t h a t  t h e r e  were four teen D i s t r i c t  

Commissioners and two r e l i e v i n g  D i s t r i c t  Commissioners. Also 

present  was t h e  D5.stric.t Commissioner from t b e  B r i t i s h  Solomon 

I s lands  Protectora te ,  Mr. Tedder, who attended a s  an observer 

and a f u l l  member of t h e  Conferrace pursuant t o  an arrangement 

which has  been i n  f o r c e  Por some time, Present a l s o  were 

t h r e e  Under-Secretaries at tached t o  t h e  Department of t h e  

Administrator. These were t h r e e  indigenous e lec ted  members of 

t h e  House of Assembly - Mr. !+latthias Toliman who was t h e  



Under-Secretary, Department of t h e  Administrator, Mr. Sinake 

Giregire  who was t h e  Under-Secretary a t tached t o  t h e  Assis tant  

Administrator (Services) ,  and M r .  Nicholas Brokam who was 

a t  t h a t  time t h e  Under-Secretary a t tached t o  t h e  Assis tant  

Administrator (Economic Affai rs) .  In addi t ion t h e r e  were 

t h e  D i s t r i c t  Off icer ,  Por t  Moresby (MT. Marsh) who had been 

ac t ing  a s  D i s t r i c t  Commissioner Central  D i s t r i c t  u n t i l  s h o r t l y  

before  t h e  Conference, a Headquarters o f f i c e r  (Mr. Martin) 

who attended as an observer, t h e  Assis tant  Secretary,  Department 

of t h e  AdminSstrator, Mr. Toogood who on occasions acted a s  

Chairman, and an executive o f f i c e r ,  Mr. Gr i f f in ,  a r e l a t i v e l y  

sen io r  D i s t r i c t  Administration o f f i c e r ,  

A t  t h e  conclusion of t h e  Conference asummary 

of t h e  reso lu t ions  passed a t  t h e  Conference was on 0% about t h e  

6th of October 1964 forwarded t o  a l l  heads of departments 

including t h e  Land T i t l e s  Commissioner and t o  Messrs. Tedder, 

Marsh and Martin, A t  t h i s  t ime t h e s e  ind iv idua l s  were n o t i f i e d  

t h a t  a copy of t h e  Conference repor t  would be  forwarded i n  due 

course. Subsequently a t  var ious  t imes t h e  D i s t r i c t  Commissioners 

received each two copies of t h e  . r q c ? t  xi* depjrtrflental heads 

one copy. It was not  c l e a r  whether t h e  t h r e e  Under-Secr&arios 

had received copies although t h e s e  were ava i l ab le  f o r  them i f  they 

wished them. Copl.es were a l s o  sen t  t o  t h e  Public Service 

Commissioner and Mr. C. J, 1-ynch t h e  L e g i s l a t i v e  Draftsman, 

r Hawke himself had a copy alihough no evidence was tendered 

a s  t o  how he had come i n t o  possession of it. He s t a t e d  t h a t  

t h e  copy which he had had no marking .to show t h a t  it had a 

r e s t r i c t e d  c i rcu la t ion .  I n  t h e  course of argumnt  Mr. Wootten 

ind ica ted  t h a t  he  had a copy from -the l i b r a r y  of t h e  Department 

of D i s t r i c t  Administration c~hich was marked "Restricted".  As 

appears from t h e  a f f i d a v i t  of the Rdministmtor t h e  por t ion  

of t h e  repor t  constitu.::rc: by pages 25 t o  32 1nc.lnsive d e a l t  with 

t h e  Conference Agenda item 4.(i) "Reconstruction of t h e  Publ ic  

Service", 

In a judgmei;t 2el;vered on i-he 21st  Septmiiiser t h e  

Arb i t ra to r  upheld t h e  claim t o  p r i v i l e g e  and refused t o  admit 

t h e  documents tendered by Mr. Hawke. The A r b i t r a t o r ' s  reasons 

f o r  judgment a r e  s h o r t  and I th ink  it convenient and desirable 



t o  he re  embody them. 

n I n  regard t o  t h e  question of Crown p r i v i l e g e  ra i sed  
l a s t  week i n  t h e s e  proceedings, I d e s i r e  t o  s t a t e  t h a t  I 
have now had t h e  opportunity t o  c a r e f u l l y  consider t h e  whole 
mat ter ,  including t h e  extensive  argument before  me. 

The Public Serv ice  Association wants t h e  documents 
concerned, which a r e  f u l l y  described i n  t h e  a f f i d a v i t  sworn 
on 14th September by H i s  Honour t h e  Administrator, published 
and analysed (as  they d e s i r e  i n  open hearing) agains t  t h e  
p r i v i l e g e  claimed by t h e  Crown i n  respec t  of them. The Publ ic  
Service  Association does not  deny t h a t  i n  a proper case  t h e r e  
i s  a r i g h t  of Crown p r i v i l e g e  i n  t h e  proceedings before  me. 

F i r s t l y ,  i f  I proceed on t h e  assumption t h a t  
t h i s  t r ibuna l ,  es tabl ished by T e r r i t o r y  Ordinance a s  an a r b i t r a l  
au thor i ty  with s p e c i f i c  powers t o  t a k e  evidence and compel t h e  
at tendance of witnesses and t h e  production of documents has t h e  
same powers a s  a j u d i c i a l  cour t  i n  those  respects ,  then it i s  
necessary t h a t  t h e  quest ion of p r i v i l e g e  b e  considered. 

The au thor i ty  s t m i n g  from Robinson's case  has 
been applied i n  many d i f f e r e n t  s i t u a t i o n s  s i n c e  it was decided. 
I t  seems t h a t  whatever t h e  s i t u a t i o n  t h a t  arose  from t h e  l a t e r  
case  of Duncan and Cammell Laird,  subsequent English and 
Australian decis ions  have now brought t h e  law i n t o  l i n e  i n  
both countries.  

The Grosvenor Hotel case  i n  Fngland and t h e  very 
recent  S t i n v i c s '  case  i n  New South Wales a r e  t h e  most he lp fu l ,  
I consider, i n  reference t o  t h e  t y p e  of documents having an 
analogy t o  those  sought t o  be  produced i n  t h e s e  proceedings. 

It seems c l e a r  t o  me, on t h e  au thor i ty  of t h e s e  
cases,  t h a t  i n  view of t h e  n a t u r e  of t h e  documents a s  d isc losed 
i n  t h e  Administrator's a f f i d a v i t ,  it would not  be proper t o  
exerc i se  t h e  reserve-power,.which it i s  s t a t e d  cour t s  have, 
t o  over r ide  t h e  Crown claim t o  p r iv i l ege ,  I n  consequence of t h a t  
view, no purpose i s  t o  be  served by exercis ing t h e  power 
of a cour t  t o  inspec t  t h e  documents t o  s e e  i f  t h e  p r i v i l e g e  
should be overridden, Documents of t h e  c l a s s  and n a t u r e  a s  
shown i n  t h e  a f f i d a v i t  should have p r iv i l ege .  

As t o  "publication" of t h e  D i s t r i c t  Commissioners' 
Conference repor t ,  I consider  t h a t  i t s  d i s t r i b u t i o n  has n o t  been 
incons i s ten t  wi th  t h e  p r iv i l ege ,  The Publ ic  Serv ice  Association 

___-, - p o i n t s  out t h a t  a copy is i n  i t s  hands, one of t h e  p a r t i e s  t o  
/' t h e s e  proceedings. But t h e s e  a r b i t r a l  proceedings a r e  unique, 

probably, i n  t h a t  t h e  Administration has  t o  r e l y  on i ts  o f f i c e r s ,  
members of t h e  Public Service  Association, t o  handle i t s  o f f i c i a l  
documents. Yet t h e  Public Serv ice  Association wants t h e  document 
t o  b e  p a r t  of i t s  case before  t h i s  t r i b u n a l ,  

I n  l i n e  with what I considered i n  t h e  Magistrates '  
case  l a s t  year, I am concerned a t  at twnpts by t h e  Association 
t o  have produced before  me ma&rs of views, recommendations 
o r  advice tendered t o  t h e  Administration and t h e  hl in is ter  by 
i ts  sen ior  o f f i c i a l s  on t h e  formulation of mat te r s  of p o l i c y  
and made p a r t  of i t s  own case. There must be  some l i m i t  



. . 

t o  such , a  p i -o~ess  dnd th ink t h e  ~ d m i n i s k k t i o n  - i n  t h e  
l . ight  ch. t h e  eases  t h a t l i a v e  been c i t e d  t o  m e - - h a s  made 
a proper object ion t o t h e  doctlments now i n  question being 
produce3 i~ t h i s  hearihg. 

T@S t r i b u n a l l s  duty i s  t o  determine a proper 
wage s t r ik tuge ,  having due regard t o  arguments and f a c t s  
before  it, . The.viecus ' t h a t  sbme departmental -heads ox d i s t r i c t  
corhmissionerS ,might have expressed t o  t h e  ~ d m i n i s t r a t i o n  during 
t h e  fdirnula-t&n of t h e  u l t imate  decis ion - now over two years  
ago atid when t h e  wage s t r u c t b r e h a s  s i n c e  bee0 r a d i c a l l y  
a l t e f e d  - wobld n o t  mate r ia l ly .  a s s i s t  t h a t  duty nor I consiaer i  
p re jud ice  t h e  Association's  case  i f  not  put before  me, 

. , 

I& my 4iew9,i?ven i f  it came dbwn t o  balancing 
coriki&e$&.ioilsof competing pub l ic  i n t e r e s t  Chat t h e  publ ic  
i n t e r e s t  i n  r e i a t i o n  t o  t h e  present  proceedings should be 
weighed aga ins t  t h e  law on p r i v i l e g e  i n  r e l a t i o n  t o  t h e s e  
type  of documents - I do n o t  regard t h a t  pub l ic  i n t e r e s t  a s  of 
more compelling importance, such a s  t o  over r ide  t h e  enti t lemext 
t o  p r iv i l ege ,  

There i s  t h e  f u r t h e r  Acbninistration submission 
t h a t  only a f u l l y  j u d i c i a l  cour t  could over r ide  a claim f o r  
pr ivi lege.  I n  view of what I have sa id ,  based on t h e  
assumption - but  c e r t a i n l y  not  t h e  decis ion - t h a t  t h i s  
t r i b u n a l  had t h e  same powers, it i s  unnecessary t o  express 
any view on t h i s  point. 

I uphold t h e  claim t o  p r i v i l e g e  taken agains t  t h e  
documents s e t  out  i n  t h e  Administrat ion's  a f f idav i t , " .  

A t  t h e  request  of Mr. Ha* t h e -  Arb?tra tor- -s ta ted 
: .- ~. .. 

a case f o r  t h e  opinion of t h i s  Court i n  which he ( t h e  Arbitratnr)' 

asked t h e  question whether on t h e  whole of t h e  re levant  mate r ia l  

before  him he proceeded U on the -cor rec t  p r i n c i p l e s  of law i n  ! sus ta in in  t h e  Administra o r ' s  claim t o  p r i v i l e g e  i n  
respect  07 both documents. This  h e  was empowered t o  do under 

Sect ion 17A (1) of t h e  Ordinance which reads r -  

" The Arb i t ra to r  may, a t  any s tage  of 
proceedings under t h i s  Ordinance, and s h a l l  i f  
so  d i rec ted  by t h e  Suprcme Court, s t a t e  i n  t h e  fonn 
of a spec ia l  case f o r  t h e  opinion of t h a t  Court 
a Question of law a r i s i n g  i n  t h e  course of those  
proceedings," 

I n i t i a l l y  Mr, Munro who appeared before  me on behalf of t h e  

Association sought t o  show t h a t  p r i v i l e g e  a t tached t o  n e i t h e r  

document bu t  s h o r t l y  a f t e r  argument began he  withdrew h i s  

submission i n  respect  of t h e  memorandum wr i t t en  by Mr, Fenbury 

t o  t h e  Public Serv ice  Commissioner and t h e  argument proceeded 

i n  respec t  only of t h e  repor t  of t h e  D i s t r i c t  Commissioners' 

Conference, o r  r a t h e r  i n  respect  of t h a t  p a r t  of t h e  repor t  



r e f e r r e d  t o  i n  t h e  Administrator's a f f i d a v i t .  I s e t  out  t h e  

re levant  paragraphs of t h e  a f f i d a v i t  of t h e  Administrator. 

"1. I am t h e  Administrator of t h e  T e r r i t o r y  of Papua and 
New Guinea, and as such I am charged with t h e  duty of 
administering t h e  government of t h e  T e r r i t o r y  on behalf of t h e  
Commonwealth by v i r t u e  of S.13 of t h e  Papua and New Guinea Act 
1949 a s  amended. 

2. I have given personal considerat ion t o  t h e  document 
e n t i t l e d  P- 

Report of t h e  Conference of D i s t r i c t  Commissioners 
held  a t  Por t  Moresby 10th-14th August 1964 

and i n  p a r t i c u l a r  t o  t h e  por t ion thereof cons t i tu ted  by pages 
25 t o  32 i n c l u s i v e  dealing with Agenda Item 4 ( i )  "Reconstruction 
of t h e  Public Service" and have formed t h e  opinion t h a t  it would 
be i n j u r i o u s  t o  t h e  publ ic  i n t e r e s t  f o r  t h e  sa id  por t ion of t h e  
Report, o r  o t h e r  evidence of t h e  proceedings of t h e  Conference 
d e a l t  with t h e r e i n  t o  be produced o r  given i n  t h e  abovementioned 
proceedings, I t h e r e f o r e  claim t h e  p r i v i l e g e  of t h e  Crown i n  
respec t  of t h e  s a i d  por t ion of t h e  Report and of any such 
evidence and ob jec t  t o  t h e  production o r  g iving thereof i n  t h e s e  
proceedings. 

3. I have formed t h e  opinion mentioned i n  paragraph 2 
of t h i s  my a f f i d a v i t  because I have concluded t h a t  t h e  non- 
d i s c l o s u r e  of such por t ion of t h e  Report and of t h e  proceedings 
of such Conference i s  necessary f o r  t h e  proper functioning of 
t h e  publ ic  s e r v i c e  f i r s t l y  because of t h e  n a t u r e  of t h e  
communications the re in ,  being conf iden t ia l  communications 
between sen ior  o f f i c e r s  and t h e  Administration on mat te r s  of 
policy,  and secondly i n  t h a t  t h e  freedom and candour and 
completeness of communication t o  from and between D i s t r i c t  
Commissioners, departmental r epresen ta t ives  and myself would 
b e  prejudiced and t h e  freedom of such communication would be  
r e s t r a i n e d  i f  such evidence were so produced, The r o l e  of t h e  
s a i d  District Commissioners i s  described i n  my c i r c u l a r  of 
18th November 1964 a s  follows r- 

" D i s t r i c t  Commissioners r m a i n  my personal 
r epresen ta t ives  i n  t h e i r  D i s t r i c t s  and a r e  
responsible  f o r  t h e  smooth co-ordination 
of a l l  admin?strative a c t i v i t i e s  within t h e  
D i s t r i c t .  They a r e  responsible  t o  t h e  
Director  of D i s t r i c t  Administration f o r  t h e  
adminis t ra t ion of t h e i r  r espec t ive  D i s t r i c t s .  
Xn t imes of emergency, t h e  D i s t r i c t  
Commissioner, who w i l l  be  t h e  judge of t h e  
circumstances obtaining,  has au thor i ty  t o  
t a k e  any act ion he  deems necessary t o  meet 
t h e  s i tua t ion , "  

It i s  e s s e n t i a l  t h a t  t h e r e  should be  t h e  utmost 
candour and frankness of communication between t h e  D i s t r i c t  

,-..Commissioners and myself and o f f i c e r s  of t h e  var ious  Departments. 



The Annual Conference of District Commissioners provides an 
oppor tuni ty  f o r  such communication and t h e  Agenda i tem 
r e l a t e d  t o  information regarding proposed changes i n  po l i cy  
re leased  t o  D i s t r i c t  Commissioners on a r e s t r i c t e d  and 
conf iden t i a l  bas i s ,  and t h e i r  recommendations i n  regard t o  
such policy.". 

Mr, Munro submitted t h a t  5.n t h i s  case  t h e  

A r b i t r a t o r  i n  reaching h i s  conclusion has  e i t h e r  misunderstood 

o r  f a i l e d  t o  apply t h e  c o r r e c t  p r i n c i p l e s  t h a t  should be  appl ied  

i n  r u l i n g  on a claim of p r iv i l ege .  On t h e  mate r i a l  be fo re  him 

and proceeding on t h e  c o r r e c t  p r i n c i p l e s  of law he could not  

properly have a r r ived  a t  t h e  conclusion t h a t  t h e  

n a t u r e  of each document a s  d isc losed i n  t h e  Administrator 's  

a f f i d a v i t  rendered it improper f o r  him t o  uphold a claim f o r  

p r iv i l ege .  I t  was improper f o r  him t o  look only a t  t h e  n a t u r e  

of t h e  documents a s  descr ibed i n  t h e  a f f i d a v i t  of t h e  

Administrator. He was wrong i n  ru l ing  t h a t  no purpose was t o  

be  served by inspec t ing  t h e  documents and i n  so doing h e  

displayed an ignorance of t h e  proper p r i n c i p l e s  of t h e  law 

r e l a t i n g  t o  p r iv i l ege .  Fur the r  h e  was wrong i n  law i n  ru l ing  

t h a t  on t h e  evidence be fo re  hini t h e  mate r i a l  contained i n  t h e  

documents could not  be of ma te r i a l  a s s i s t a n c e  t o  him i n  

deciding t h e  i s s u e s  of t h e  a r b i t r a t l c n  and t h a t  t h e i r  non- 

production would no t  be  p r e j u d i c i a l  t o  t h e  Associat ion's  case. 

M r .  Munro founded s t rong ly  on _R-on V S  S t a t e  of 

South Austra l ia  (1931) L.C. 704 and on v!Ixt h e  urged upon 

me was t h e  proper view t o  bo t s k m  of t h e  svb;equsnt j u d i c i a l  

development o r  exposi.ticn of t h e  prj.ncip1.e~ enunciated i n  t h a t  

case. He took a s  h i s  t e x t  t he  wo~:ds of LOT<! Slanesburgh a t  

page 714 i n  d e l i v e r i n g  the j u d ~ e n ' ;  of TbcZr Lordships, 

"it is, t h e i r  Lordships -khin!<, now mcognized t h a t  t h e  

p r i v i l e g e  i s  a narrow one, most spar ingly  t o  be exercised", 

and l a t e r  a t  page 716, " in  tncii4h t h e  f a c t  t h a t  t h e  doc~ments ,  

if produced, might have any such zfPect ( I , &  t o  p re jud ice  

t h e  Crown's c a s e  o r  t o  a s s i s t  khat  of t h e  &her  s ide )  i s  

of i t s e l f  a compelling 7eason f o r  t h d r  po?-ction - one 

only .to be  overborne by .2;e graves t  concidera t ions  of S t a t e  

po l i cy  o r  security.". Although t h e  pnlmr c" CCoupt t o  

over r ide  a claim f o r  Crown p r i v i l e g e  is a rese rve  power t h a t  

s t a t m e n t  i s  t o  be i n t e r p r e t e d  i n  t h e  l i g h t  of ?.he most 

important considera t ion t h a t  t h e  p r i v i l e g e  f - t se l f  i s  a narrow one. 



. . . . 

I t i s  ndw t h e  law, he s a i d ,  t h a t  ,. : i n  Austra l ia  . . a t  a n y r a t e  , .  . . ; . 

&d So . i n  . t h i s  ~ e r r i t o r y ,  ~ o b i n s g n  v,: s t a t e  of ~ h t h  Austra l ia  

(&&a) i s  t b  : b e  follbwed rather than ~ u k c % i  V .  &mneil '  Laird 

(1.942) A.C. 624. T h i s  i s  sb, h e n  i n  E&lantl although t h e r e  

may i n  t h a t  country be  more t & e r i t y  i n  t h e  f i d e  6f a decis ion 
. . 

of t h e  ~ o u s e  i f  Lords i n  f u l l y  applyi& what i s  t h e  modern 
. . 

doctrine.  I n  Aus t ra l i a  t h e  S&prtxn& co'urt of v i c t o r i a  i n  

Bruce v. Waldron (1963) V.R, 3 and i n  New South ~ l a l e s  t h e  
. , 

C o k t  of Appeal i n  (1966) 

a s  y e t  unreported, make it c l e a r  t h a t  Duncan v. ' Cammell Laird 

should not  be followed a s  d id  a l s o  t h e  Court of Appeal i n  New 

Zealand i n  Corbett  v, Williams (1962) N.Z.L.R. 878, and judges 

of Queensland i n  Sayers v. Per r in  (1965) Q.R. 221 and 

Kleimeyar v. Clay (1965) Q.W.N. No, 26, He f u r t h e r  argued 

t h a t  i n  r u l i n g  t h a t  t h e  publ icat ion and d i s t r i b u t i o n  of t h e  

document was n o t  incons i s ten t  wi th  t h e  p r i v i l e g e  claimed t h e  

Arb i t ra to r  was a l s o  wrong i n  law. This argument I will dea l  with 

a t  a l a t e r  stage. 

A t  t h e  o u t s e t  M r ,  Munro drew my a t t e n t i o n  t o  t h e  

i s s u e s  which he  s a i d  were b a s i c  t o  t h e  A r b i t r a t o r ' s  decis ion 

and t o  t h e  submissions made by Mr. Hawke i n  opening t h e  

Associhtion's case  before  him. M r ,  Hawke then asse r tcd  t h a t  

a strong, e f f i c i e n t  and contented Publ ic  Serv ice  was a sine 
qua non f o r  t h e  successful  progress ive  development of t h e  

T e r r i t o r y  - a proposi t ion which I have no doubt was not  

disputed by t h e  Administrator o r  t h e  Commissioner - and informed 

t h e  Arb i t ra to r  of h i s  proposal t o  c a l l  evidence t o  support 

t h e  proposi t ion t h a t  t h e  inadequacies of t h e  new s a l a r y  

s t r u c t u r e  have engendered and a r e  engendering a degree of 

d i s s a t i s f a c t i o n  an+ indeed b i t t e r n e s s  t h a t  i s  m i l i t a t i n g  agains t  

t h e  achievement of such a strong, contented and e f f i c i e n t  Public 

Service. He s t a t e d  t h a t  t h e  Association's  case  would be t h a t  

considerations of economic capaci ty  should have a subsidiary  

p lace  i n  t h e  A r b i t r a t o r ' s  mind when he  u l t imate ly  decided t h e  

i s s u e s  i n  t h e  a r b i t r a t i o n .  The D i s t r i c t  Commissioners' r epor t  

I understand was tendered a s  being h igh ly  re levan t  t o  t h i s  

i ssue ,  t h a t  is whether t h e  economic capaci ty  of t h e  country 

t o  pay i s  t h e  determinant o r  whether p o l i t i c a l  and soc ia l  

f a c t o r s  axe equally i f  not  mare important. I f  t h e  repor t  i s  

h igh ly  re levant ,  and t h e r e  was nothing t o  enable t h e  Arb i t ra to r  



t o  form t h e  opinion t h a t  it was not, t h e r e  was a compelling 

pub l ic  pol icy t h a t  it should b e  received i n  evidence and any 

competing publ ic  pol icy should be  c l e a r l y  shown t o  be super ior  

and t o  be  supported by strong au thor i ty  before  t h e  Arb i t ra to r  

could overr ide  t h e  publ ic  i n t e r e s t  i n  t h e  proper administrat ion 

of j u s t i c e ,  This a r b i t r a t i o n ,  s o  M r ,  Munro sa id ,  envisages 

a f i e l d  of opinion evidence, The Administration has assessed 

i ts  new sa la ry  sca les  on an opinion o r  opinions and from 

t h e  Administrator's a f f i d a v i t  it appears t h a t  t h e  opinions 

of t h e  D i s t r i c t  Commissioners as expressed a t  t h e  time of 

t h e  repor t  must have been of p a r t i c u l a r  relevance i n  deciding 

whether pre-eminence should be  given t o  one consideration o r  

another, t h a t  i s  t o  economic capaci ty  t o  pay o r  t o  s o c i a l  

o r  p o l i t i c a l  considerations.  

r Wootten met Mr. hlunro's argument head on and 

sa id  i n  e f f e c t  t h a t  not  only d id  t h e  Arb i t ra to r  apply t h e  

. cor rec t  p r i n c i p l e s  of law but  t h a t  he  was c l e a r l y  r i g h t  i n  

h i s  appl icat ion of them, Rarely he s a i d  could one f i n d  a 

case  where t h e  pub l ic  i n t e r e s t  i n  t h e  claim t o  p r i v i l e g e  was 

of more importance than i n  t h i s  instance.  IUhat i s  involved 

i n  t h i s  question i s  t h e  r i g h t  of t h e  Government, t h e  Minis ter  

o r  t h e  Administrator t o  communicate on mat te r s  of pol icy 

with t h e  D i s t r i c t  Commissioners assfmbled i n  conference, 

a l b e i t  i n  t h e  presence of t r u s t e d  and i n v i t e d  observers, 

without t h e i r  having t o  conduct t h e i r  d iscuss ions  on t h e  bas is . .  .. . . . . ... - . . . . -. 
t h a t  they a r e  a t  r i s k  of d isc losure .  He argued s t rongly  t h a t  

it would be  hard t o  imagine a si tuation-.where t h e  publ ic  

i n t e r e s t  required such p ro tec t ion  t o  be  given more than it 

does i n  t h i s  T e r r i t o r y  today. I f  t h e  s i t u a t i o n  i s  t h a t  t h e r e  

may not be communications between t h e  Administrator and D i s t r i c t  

Commissioners o r  between than and t h e  Administrator without t h e s e  

communications becoming publ ic  t h i s  would put  spec ia l  

hindrance on t h e i r  candour and freedom of discuss ion and t h e  

publ ic  i n t e r e s t  would be  c l e a r l y  prejudiced,  The D i s t r i c t  

Commissioners a r e  very sen io r  and responsible  persons and 

communications on mat te r s  of pub l ic  importance between them 

and t h e  Administrator must be  considered t o  be  of very high 

l e v e l  indeed. The Administrator i s  d i r e c t l y  responsible  t o  

t h e  Governor-General f o r  t h e  adminis t ra t ion of t h i s  T e r r i t o r y  

on behalf  of t h e  Commonwealth, and he  pu t  it t h a t  t h e  freedom 



and candour of communications between t h e  D i s t r i c t  Commissioners 

and him i s  j u s t  a s  important a s  it would be  between a departmental 

head i n  Canberra and h i s  Minister ,  

I t  i s  necessary now t o  t u r n  t o  t h e  law appl icable  

i n  t h i s  T e r r i t o r y  t o  t h i s  case  s t a t e d  a s  I conceive it t o  be. 

Both p a r t i e s  before me agreed t h a t  so f a r  a s  they  were i n  

c o n f l i c t  t h e  decis ion i n  Robinson v. S t a t e  of South Austra l ia  

(supra) i s  t o  be preferred t o  t h a t  of Duncan v. Cammell Laird 

(supra) and I am happy t o  f i n d  myself i n  respec t fu l  agreement 

with t h e  Courts of Appeal i n  England, New Zealand, Victor ia  

and New South Wales and a l s o  with t h e  judges of f i r s t  ins tance  

i n  t h e  Austra l ian  Capi ta l  Ter r i to ry ,  t h e  Northern T e r r i t o r y  

and Queensland who have considered t h e  matter ,  t h a t  t h i s  i s  so, 

But what i s  t h e  modern law with respect  t o  Crown p r i v i l e g e  

not  t o  produce documents o r  f o r  t h a t  mat te r  not  t o  be  compelled 

t o  g ive  evidence on mat ters  which a r e  re levant  t o  an i s s u e  

before  t h e  Court. 

It i s  c l e a r  enough from a l l  t h e  cases (and t h e r e  

was no attempt t o  deny t h e  au thor i ty  of 

Laird  i n  t h i s  regard) t h a t  t h e r e  a r e  c e r t a i n  documents which a r e  

indubi tably  p r iv i l eged  once t h e  na tu re  of t h e i r  contents  or  

t h e i r  desc r ip t ion  i s  asserted.  Any document which i n  t h e  

opinion of a Minis ter  involves t h e  s e c u r i t y  of t h e  S t a t e ,  

diplomatic communications, a S t a t e  paper such a s  Minutes of 

Cabinet o r  advice  tendered t o  a Minis ter  on a mat ter  of Go~ernmen~ 

po l icy  by t h e  head of h i s  department would a l l  come within  t h i s  

category. A s  Harman, L.J. s a id  i n  Re Grosvenor Hotel London 

(Na. 2) (1964) A l l  E.R. 354 a t  p. 364 a " t h e  na tu re  of t h e s e  

has only t o  be indicated f o r  it t o  be  obvious t h a t  t h e  

r e s p o n s i b i l i t y  f o r  t h e i r  d i sc losure  o r  t h e  contrary  must r e s t  

on t h e  Minis ter  and on him alone and t h e  Court w i l l  not  i n t e r f e r e ,  

f o r  n e c e s s i t a t e  & t h e  p o l i t i c a l  au thor i ty  must be  t h e  

b e s t  judge," Indeed it was i n t o  t h i s  category t h a t  M r .  Wootten, 

a s  I understand him, sought t o  subsume t h e  D i s t r i c t  Commissioners' 

report .  A t  t h e  o ther  end of t h e  s c a l e  t h e r e  a r e  commonplace 

communications a t  low l e v e l  between one publ ic  servant  and 

another which no one could th ink should b e  pr ivi leged.  An 

example which comes r e a d i l y  t o  mind i s  those  communications 

connected with t h e  day t o  day t rad ing  a c t i v i t i e s  of t h e  Crown 



when it i s  engaged i n  such a c t i v i t i e s .  Another could be  

interdepartmental  minutes concerning t h e  h i r e  of junior  or 

temporary s t a f f .  

I tu rn  now t o  look more c lose ly  a t  Re Grosvenor 

Hotel London (supra) because it was so  f u l l y  analysed before  

me and because it i s  t h e  l a t e s t  case i n  which t h e  p r i n c i p l e s  

appl icable  have been discussed i n  d e t a i l .  Both counsel 

claimed t o  de r ive  strong support from it. The l e a s e  of t h e  

Grosvenor Hotel was about t o  expire.  The l essor ,  t h e  

B r i t i s h  Railways Board, des i red  t o  g e t  possession and gave 

n o t i c e  t o  t h e  l e s s e e  t h a t  it would oppose a new tenancy 

and t h e  l e s s e e  a s  it was e n t i t l e d  t o  do made appl icat ion t o  

t h e  High Court f o r  a new lease ,  For reasons which it i s  not  

necessary t o  e n t e r  upon h e r e  t h e  Railways Board which had 

r e c e n t l y  i n  e f f e c t  been l e g i s l a t i v e l y  compelled t o  e n t e r  

t h e  h o t e l  business des i red an e a r l y  hearing of t h e  l e s s e e ' s  

appl icat ion,  The l e s s e e ' s  i n t e r e s t  was t o  delay t h e  l i t i g a t i o n  

and apparently i n  p a r t  f o r  t h i s  reason kept press ing f o r  

discovery which t h e  Railways Board was unwill ing t o  give,  

The documents re levant  t o  t h e  protracted l i t i g a t i o n  before  

t h e  Courts were claimed by t h e  Railways Board t o  be  

protected by Crown p r i v i l e g e  and were described a s  fol lows - 
(a)  o f f i c i a l  l e t t e r s  by t h e  Secretary  of t h e  Board t o  t h e  

Minis ter  of Transport3 (b) t h e  reply  of t h e  Min i s te r  of 

Transport; ( c )  correspondence passing between t h e  Board 

and members of t h e  s t a f f  of t h e  Minis ter  (and t h e  Treasury 

S o l i c i t o r ) ;  (d) memoranda made by t h e  o f f i c e r s  and sorvan t s  

of t h e  Board r e l a t i n g  t o  discuss ions  with t h e  o f f i c e r s  of 

t h e  Minis t ry  of Transport  and t h e  Treasury S o l i c i t o r ' s  

department; ( c )  c e r t a i n  add i t iona l  memoranda passing between 

t h e  o f f i c e r s  and se rvan t s  of t h e  Railways Board r e f e r r i n g  

t o  spec ia l  documents o r  t o  d r a f t s  thereof.  Both Denning, M.R. 

and Salmon, L.J. were of opinion t h a t  t h e  production of t h e  

documents was not  necessary i n  order  t h a t  j u s t i c e  should be 

done i n  t h e  proceedings f o r  t h e  g ran t  of a new tenancy. 

A t  t h e  same t ime a l l  t h e  members of t h e  Court held  t h a t  they  

would n o t  over r ide  t h e  object ion of t h e  Minis ter  and would 

not  o r d e r  production of t h e  documents because they  were of a 

c l a s s  f o r  which p r i v i l e g e  could properly be  claimed i n  

pursuance of t h e  purpose of securing freedom and candour 

of communication a l b e i t  Haman, L.S. expressed himself a s  



somewhat grudgingly wi l l ing  t o  admit .the claim, Harman, L.J, 

thought it c l e a r  t h a t  c e r t a i n  c l a s s e s  of document a r e  

pr ivi leged apar t  from t h e i r  contents  by t h e  source from which 

they proceed and he  c i t e d  with approval what was s a i d  by 

Lord Lyndhurst, L,C. i n  h i s  judgment i n  Smith v. East  Ind ia  

Company (1841) 1 Ph. a t  p. 54, He thought t h a t  t h e  l e t t e r s  

passing between t h e  Secretary  of t h e  Board and t h e  Minis ter  

and between t h e  Minis ter  and t h e  Secretary  may well bc of t h e  

kind re fe r red  t o  by Lord Lyndhurst. Denning, M.R. thought 

it did  appear t h a t  t h e  documents concerned pol icy decis ions  

a t  a high l e v e l  a s  they  r e l a t e d  t o  decis ions  taken by t h e  

Minis ter  i n  t h e  na t iona l  i n t e r e s t  and not  i n  t h e  day t o  day 

a f f a i r s  of t h e  Railways Board. They had come i n t o  exis tence 

i n  pursuance of a s t a t u t o r y  duty l a i d  on t h e  Minis ter  and h e  

had no t roub le  i n  apprecia t ing t h a t  i n  order  t o  secure freedom 

and candour i n  communications, documents of t h i s  c l a s s  should 

not  be  disc losed i n  l i t i g a t i o n .  The Minis ter  was a s s e r t i n g  a 
v a l i d  publ ic  i n t e r e s t  i n  t h e  proper functioning of t h e  Public 

Service. 

On t h e  o ther  hand Denning, NOR, was conscious of 

t h e  i n t e r e s t s  of j u s t i c e  a s  between Gordon Hotels Ltd. ( t h e  l e s s e e )  

and t h e  Railways Board. I n  t h e  p a r t i c u l a r  case  h e  took t h e  view 

t h a t  t h e  documents were not necessary i n  o rder  t h a t  j u s t i c e  be  

done and on balance d id  not  th ink  t h a t  t h e  i n t e r e s t s o f  j u s t i c e  

required t h e  production of t h e  documents. Salmon, LJ. took 

much t h e  same view bu t  s a i d  a t  p. 372 S "the Courts may say? 

'whilst  we must accept t h e  view of t h e  Minis ter  t h a t  he  regards 

pmduct ion of documents of t h i s  c l a s s  as p r e j u d i c i a l  t o  t h e  

publ ic  i n t e r e s t  t h e  p re jud ice  ( i f  it e x i s t s )  i s  obviously so 

s l i g h t  and t h e  document which we have looked a t  i s  so  mate r ia l  

t o  t h e  i s s u e s  i n  t h i s  case  t h a t  t h e  pub l ic  i n t e r e s t  i n  t h e  

adminis t ra t ion of j u s t i c e  must be  t h e  overr id ing consideration"'.  

T h i s  i s  a power i n  t h e  Court which h e  sa id  would c e r t a i n l y  be  

used very spar ingly  and he concluded t h a t  although t h e  Court 

had t h i s  power which it may exerc i se  i n  an extreme case  t h i s  

Was not  such a case  and t h e  Minis ter ' s  objection t o  production 

should b e  upheld, 

A l l  t h e  members of t h e  Court c lose ly  considered 

t h e  Min i s te r ' s  a f f i d a v i t  claiming p r i v i l e g e  and thought it 

i n s u f f i c i e n t ,  It was p r i n c i p a l l y  i n  t h e i r  a s s e r t i o n  of t h e  



Court 's  power t o  examine t h e  Minis ter ' s  reasons t h a t  they 

departed from t h e  views expressed by Viscount Simon i n  

Duncan v. Cammell Laird (supra). Although they found 

t h e  a f f i d a v i t  i n s u f f i c i e n t  they d id  not  dean it necessapy 

t o  inspect  t h e  documents f o r  thrmselves but  were content 

t o  accept t h e  verbal  ampl i f ica t ion i n  argument by t h e  

Attorney-General of t h e  reasons f o r  non-disclosure. 

I n  my view t h e  case  of 

The Ministry of Housinq and Local Government (1965) 

l W.L.R. 261 does not  t ake  t h e  mat te r  f u r t h e r ,  although 

t h e r e  i s  t h e  use fu l  passage by Salmon, L,J. a t  p. 274 

where he  d i s t ingu i shes  between communications a t  a high l e v e l  

such a s  Cabinet Minis ters '  despatches and communications 

from ambassadors abroad and c l a s s e s  of documents which 

c o n s t i t u t e  communications a t  a lower Level. The l a t t e r  he  

thought should be  c l a s s i f i e d  by t h e  n a t u r e  of t h e  information 

they  contained and h e  thought t h a t  with regard t o  such a c l a s s  

of documents t h e  Minis ter  should ask himself f i r s t l y  - Do t h e  

documents belong t o  a c l a s s  which conta ins  information which 

i n  t h e  publ ic  i n t e r e s t  Public Servants should be a b l e  t o  g ive  

t o  each o ther  with t h e  utmost candour. Secondly, i f  they 

do contain such information i s  t h e r e  a r e a l  p o s s i b i l i t y  t h a t  

t h e  information w i l l  he given l e s s  candidly i f  such documents 

a r e  subject  t o  production and f i n a l l y ,  bearing i n  mind t h e  

pub l ic  i n t e r e s t  i n  t h e  proper adminis t ra t ion of j u s t i c e ,  would 

t h e  publ ic  i n t e r e s t  b e  so prejudiced by t h e  production of 

such documents t h a t  production ought t o  be  withheld. 

Salmon, E.J. i n  t h i s  case  adhered completely t o  what he  s a i d  

i n  t h e  and of course did  not  

depar t  from h i s  view t h a t  i n  r a r e  cases  t h e  Court had t h e  

power i f  necessary t o  examine t h e  documents and overr ide  t h e  

Minis ter ' s  objection.  

But where does one draw t h e  dividing l i n e  between 

pr iv i l eged  and non-privileged documents o r  perhaps more 

accurate ly  between those  documents and c lasses  of documents 

of which t h e  Courts w i l l  not  compel production and those  

of which they  w i l l .  A t  e i t h e r  end of t h e  s c a l e  t h e  answer 

i s  easy enough. It i s  i n  what could well  be a l a r g e  f i e l d  

i n  t h e  middle t h a t  t h e  d i f f i c u l t y  l i e s ,  It i s  i n  t h i s  area 

t h a t  a Court must c lose ly  s c r u t i n i z e  t h e  claim t o  p r i v i l e g e  

before  deciding t h a t  t h e  a f f i d a v i t  i s  s u f f i c i e n t  i n  law t o  



warrant t h e  claim. It i s  i n  t h i s  area  t h a t  t h e  Court may 

have t o  inspec t  t h e  document o r  documents i n  order  t o  be 

a b l e  t o  decide, I t  i s  i n  t h i s  area  too  t h a t  t h e  Court 

can be  most exercised t o  balance competing claims of publ ic  

pol icy - t o  balance t h e  claim of t h e  Crown agains t  t h e  

i n t e r e s t s  of t h e  l i t i g a n t .  I n  t h i s  middle and d i f f i c u l t  

f i e l d  t h e  answer w i l l  o f t en  t u r n  on considerat ions  of degree. 

How important i s  t h e  secrecy of t h i s  o r  t h a t  c l a s s  of document 

o r  of t h e  purpose t o  be  achieved by secrecy, e,g, t o  t h e  

preservat ion of candour and freedom of expression within t h e  

Public Service,  How much of t h e  contents  have a l ready been f r e e l y  

and openly disc losed t o  t h e  pub l ic  o r  t o  t h e  l i t i g a n t .  How 

important i s  t h e  document t o  t h e  success of t h e  l i t i g a n t ' s  

case  o r  t h e  des t ruc t ion  of t h e  case  of h i s  adversary. Provided 

t h a t  t h e  Court has mate r ia l  before  it t o  enable it t o  properly 

consider t h e s e  competing considerat ions  then t h e  decis ion 

and t h e  duty t o  decide  rests with it. I t  can over r ide  t h e  

Min i s te r ' s  objection,  It has  been s a i d  again and again t h a t  

t h e  cases i n  which it w i l l  do t h i s  a r e  r a r e  but  t h a t  s e m s  t o  

me t o  be another way of saying t h a t  t h e  Court must always 

g ive  f u l l  weight t o  t h e  opinion of a Minis ter  of S ta te ,  

I f  a f t e r  doing t h i s  it has proper ly  balanced t h e  competing 

i n t e r e s t s  and it f i n d s  t h a t  a sse r ted  by t h e  Minis ter  t o  b e  

t h e  i n f e r i o r  i n  t h e  case be fore  it, i t s  duty is c lea r .  

I do not  th ink t h a t  Smithers, J. expressed t h e  pos i t ion  t o o  

s t rong ly  when i n  Hazelt ine Research Inc,  v. Zeni th  Radio 

Corporation (1965) 7 F.L.R. 339 he  sa id  a t  p, 341 r 

"That a p a r t y  should be  denied r e l i e f  o r  should s u f f e r  
punishment o r  judgment f o r  lack of evidence when t h a t  
evidence is i n  exis tence i s  c e r t a i n l y  contrary  t o  t h e  
pub l ic  i n t e r e s t .  I n  some cases t h i s  might be  t h e  r e s u l t  
of sus ta in ing  t h e  p r i v i l e g e  claimed. Such an eventual i ty  
could be t o l e r a t e d  only i n  those  spec ia l  cases where 
t h e r e  i s  a competing public i n t e r e s t  involved of even 
more compelling importance and where production of t h e  
document would mate r ia l ly  p re jud ice  t h a t  i n t e r e s t .  
No doubt, documents proper ly  immune from production 
a r e  usua l ly  i n  t h e  custody of a government department 
bu t  t h e  mere f a c t  t h a t  documents a r e  i n  government custody 
and n o t  normally made a v a i l a b l e  t o  t h e  publ ic  cannot 
support immunity. Mhere t h e r e f o r e  it i s  sought t o  
support immunity by r e f ~ r e n c e  t o  an opinion t h e  n a t u r e  
of t h e  documents i n  question and t h e  n a t u r e  of t h e  publ ic  
i n j u r y  which i s  feared should always appear,", 



I n  some cases such a s  where na t iona l  s e c u r i t y  

i s  involved o r  where t h e  documents are,  o r  form p a r t  of ,  

Cabinet Minutes t h a t  f a c t  would only have t o  be  s t a t e d  f o r  

t h e  paramountcy of t h e  public i n t e r e s t  agains t  production 

t o  appear, I t  may be too  t h a t  i n  a communication on 

government pol icy between a Departmental Head and h i s  Minis ter  

t h e  mere s t a t m e n t  of t h e  n a t u r e  of t h e  document would 

suf f i ce .  But i n  most o the r  cases I would th ink a Court 

e n t i t l e d  t o  be given f u l l  information a s  t o  t h e  n a t u r e  of 

t h e  documents and, i n  appropr ia te  cases,  t o  s e e  t h e  docummt 

f o r  i t s e l f  i n  o rder  t o  judge whether t h e  publ ic  i n t e r e s t  i n  

t h e  administrat ion of j u s t i c e  i s  t o  g i v e  way t o  a h igher  

publ ic  i n t e r e s t .  

I t  i s  hardly  necessary t o  say t h a t  t h e  D i s t r i c t  

Commissioners a r e  very senior  and responsible  o f f i c e r s  

d i r e c t l y  responsible  t o  t h e  Administrator and with a knowledge 

second t o  none of a f f a i r s  i n  t h e i r  r espec t ive  d i s t r i c t s .  

I agree  t h a t  they  a r e  t h e  s o r t  of people whose views t h e  

Administrator would seek and va lue  a s  being of ass i s t ance  

t o  him i n  advising t h e  Minis ter  and t h e  Government (whose 

represen ta t ive  he  i s )  on t h e  formulation of government pol icy 

a s  t o  t h e  wage s c a l e s  o r  wage s t r u c t u r e  of t h e  Public Serv ice  

of t h e  T e r r i t o r y  o r  a t  any r a t e  of t h e  Local Off icer  component 

thereof ,  The s t r u c t u r e  of t h e  Public Serv ice  must su re ly  

involve important questions of policy.  It may not  be  i n  t h e  

same category a s  s e c r e t  defence o r  s e c u r i t y  mat ters  but  t h e  

Association's  own case i s  t h a t  it i s  a mat te r  which goes t o  

t h e  f u t u r e  development of an merg ing  country and t h e  question 

of t h e  e f f i c iency  and contentedness of t h a t  Serv ice  must be 

one of t h e  prime concerns of Government. This  would seen t o  

make such a question a mat te r  of pol icy of high order,  A t  

t h e  same t ime I do not f e e l  oven i n  t h e  context of t h i s  

T e r r i t o r y  t h a t  communications from District Commissioners 

f i t  i n t o  t h e  "very high level"  category r e f e r r e d  t o  by 

Salmon, L,J. i n  t h e  Re Grosvenor Hotel Case o r  t h e  "high level"  

category re fe r red  t o  by him i n  t h e  

Case, o r  t h a t  a Court should say t h e i r  n a t u r e  has only 

t o  be ind ica ted  f o r  it t o  be  obvious t h a t  t h e  r e s p o n s i b i l i t y  

f o r  t h e i r  d i sc losure  o r  t h e  contrary  must rest on t h e  

Minis ter  and on him alone. 



Nevertheless it seems t o  me t h a t  t h e  Conference 

a t  which Agenda item 4 ( i )  was discussed was one requir ing 

t h e  utmost candour and freedom of discuss ion i f  it was going 

t o  be of any value  and one i n  which i f  it were t o  be 

thought t h a t  t h e  discussion dnd t h e  r e s u l t s  of o r  recommendations 

a r i s i n g  out  of t h e  discuss ion were t o  be  published t o  t h e  

world a t  l a r g e  t h a t  candour and freedom of discuss ion could 

be  se r ious ly  inh ib i t ed .  I do not  th ink it an u n f a i r  way 

of t e s t i n g  t h e  mat te r  by asking was t h i s  t h e  kind of 

conference a t  which one would expect t h e  p ress  t o  be  present  

and t o  repor t  t h e  D i s t r i c t  Commissioners' views t h e r e  expressed. 

To allow t h i s  document t o  b e  received now i n  a publ ic  hear ing 

would I think be  tantamount t o  saying t h a t  it was. To me it 

was not. such a conference. I: am mindful of ,the personnel 

p resen t  a t  t h e  Conference and t h i s  i n  no way a l t e r s  my view. 

I must s u r e l y  assume t h a t  t h e s e  recommendations r e l a t e d  t o ,  

even i f  they d id  not  u l t imate ly  a f f e c t ,  a  po l i cy  decision 

taken b e f o r ~  t h e  promulgation of t h e  wage s c a l c s  on t h e  

10th September and t h a t  they r e l a t e d  t o  decis ions  u l t imate ly  

taken by t h e  Minis ter  t o  use  t h e  words of Denningp M.R. " in  t h e  

na t iona l  in te res t " .  Again t o  use and adopt h i s  words I can 

well  see  t h a t  i n  o rder  t o  secure  freedom and candour i n  

communications, documents of t h i s  c l a s s  should n o t  be  

disc losed i n  l i t i g a t i o n .  I would t h e r e f o r e  conclude t h a t  t h e  

re levan t  sec t ion  of t h e  D i s t r i c t  Commissioners' Report should 

prima f a c i e  b e  p r iv i l eged  agains t  production. The question 

remains whether t h e  publ ic  i n t e r e s t  i n  t h e  proper adminis t ra t ion 

of j u s t i c e  would r e q u i r e  a Court t o  over ru le  t h e  Administrator 's  

claim and o rder  production of t h e  repor t ,  t h e  subject  mat te r  

of t h i s  argument. I s t a t e  t h e  question i n  t h i s  form because 

i n  t h e  event of my coming t o  t h e  conclusion t h a t  it would, a 

f u r t h e r  question w i l l  a r i s e  whether t h e  same res idua l  power 

r e s i d e s  i n  t h e  Arbi t ra tor .  I do not  need t o  repeat  M r ,  Munro's 

f o r c e f u l  argument a,s t o  t h e  relevance and importance of t h i s  

document. INithout inspect ing it I would assurne t h a t  i ts  

contents  d i s c l o s e  t h a t  a number of i f  not  a l l  t h e  D i s t r i c t  

Commissioners a r e  recorded a s  having expressed views i n  support 

of Mr, Hawkets contentions and so  t h e  document may tend t o  have 

t h e  e f fec t  of supporting t h e  Association's  case  o r  destroying 

t h a t  of t h e  Administration. But it has been submitted t o  t h e  

contrary  t h a t  t h e  Association's  case  could be  b e t t e r  served 



by i t s  c a l l i n g  i n  evidence each of t h e  D i s t r i c t  

Commissioners, o r  such of then a s  it sees  f i t ,  who could 

g ive  t h e  6 e s t  evidence of t h e i r  considered views - t h a t  i s  

viva  voce evidence a s  d i s t i n c t  from a r e p o r t  prepared by no 

mat ter  how a b l e  an o f f i c e r  based on h i s  assessment of t h e  

views expressed i n  conference. Indeed I do not th ink I 

would b e  i n  e r r o r  i n  taking n o t i c e  of t h e  f a c t  t h a t  

Mr. Fenbury has a l ready i n  t h e  a r b i t r a t i o n  expressed views 

i n  support of Mr. Hawke's case, I t  has been f u r t h e r  submitted 

t h a t  t h e  document i s  two years  old, t h a t  it i s  hearsay 

evidence of doubtful  probat ive  value  and a b l e  i n  no way t o  

have i t s  recommendations t e s t e d  by cross-examination. 

I t  was s a i d  t o o  t h a t  t h e  Arb i t ra to r  was not  bound by l e g a l  

r u l e s  of evidence and q u i t e  a p a r t  from t h e  question of 

p r i v i l e g e  it was open t o  him t o  say t h a t  he  would not r ece ive  

t h i s  document. I f  h e  were bound by t h e  r u l e s  o f  evidence 

I would have thought t h a t  he  could receive  t h i s  repor t .  

A f u r t h e r  and most important considerat ion which I mus t  t a k e  

i n t o  account i s  t h e  f a c t  t h a t  counsel f o r  t h e  Administration 

o f fe red  t o  make t h e  r e p o r t  a v a i l a b l e  t o  t h e  Arb i t ra to r  on a 

conf ident ia l  bas is .  This  being so, leaving a s i d e  t h e  o ther  

mat ters  I have been discussing,  I have d i f f i c u l t y  i n  seeing 

how t h e  Association's  case  could be prejudiced i f  t h e  document 

could thus  be  received by him. The necess i ty  f o r  t h e  

preservat ion o f  candour and freedom of discuss ion i n  t h e  

p a r t i c u l a r  circumstances s e w s  t o  me t o  b e  . very s t rong indeed 

and not  l i g h t l y  t o  b e  overridden, To answer t h e  question 

propounded I am of t h e  view t h a t  i n  a l l  t h e  circumstances 

of t h i s  case  t h e  publ ic  i n t e r e s t  i n  t h e  adminis t ra t ion of 

j u s t i c e  would not  r equ i re  a Court t o  over ru le  t h e  Administrator 's  

claim. 

?ha t  I have sa id  does not  i n  terms answer t h e  

question asked by t h e  Arb i t ra to r  i n  t h e  case  he  has s t a t e d  

and I t u r n  now t o  consider t h i s  question.  I understand him 

a s  saying t h a t  t h e  law i s  c o r r e c t l y  s t a t e d  i n  t h e  

Grosvenor Hotel Case and i n  

( S t i n v i c ' s  Case) and i n  t h i s  I t h i n k  he i s  r i g h t ,  However 

i n  t h e  s i x t h  paragraph of h i s  reasons f o r  h i s  decis ion I 

understand him t o  mean t h a t  he places  t h e  re levan t  pos i t ion  



of t h e  D i s t r i c t  Commissioners' Report i n t o  t h e  very high 

l e v e l  category of documents o r  c l a s s  of documents concerning 

which t h e  reserve power of t h e  Court should be  used a s  was 

s a i d  i n  Ex p a r t e  B r o z  8 "not a t  a l l  where from t h e  

descr ipt ion of t h e  documents it i s  apparent t h a t  they  r e l a t e  

t o  such mat ters  as defence, high pol icy,  departmental 

minutes on mat ters  of S t a t e  and t h e  l ike".  I f  t h i s  i s  what 

he  did  it does not appear t o  me t h a t  he  a t  t h i s  s t a g e  applied 

t h e  cor rec t  p r i n c i p l e s  because h e  f a i l e d  t o  consider t h e  

competing i n t e r e s t s  of t h e  adminis t ra t ion of jus t i ce .  This  

seems t h e  more apparent when one looks a t  paragraph 10. 

I t a k e  t h e  Arb i t ra to r  t o  be t h e r e  saying t h a t  t h e  law on 

p r i v i l e g e  i n  r e l a t i o n  t o  t h i s  type  of document says t h a t  it i s  

of a type  wh?.ch should not  be  produced, but  even i f  he  be  

wrong i n  t h i s  view and he  has t o  consider competing publ ic  

i n t e r e s t s  then he  regards t h e  publ ic  i n t e r e s t  i n  non-disclosure 

a s  being t h e  more compe;ling. I t  may b e  t h a t  because of what 

i n  my opinion i s  a mistaken categor izat ion of t h e  document he  

has  only given perfunctory considerat ion t o  t h e  r e a l  mat ters  

t o  which h e  should have d i rec ted  h i s  mind and t o  t h a t  extent  

h e  has not proceeded upon t h e  cor rec t  p r i n c i p l e s  of law, 

I f  he  has not  r e a l i s e d  t h e  necess i ty  of c a r e f u l l y  balancing t h e  

competing i n t e r e s t s  involved. I th ink  it must be  sa id  t h a t  he  

has n o t  so proceeded. But i n  t h e  l i g h t  of what I have s a i d  

had h e  c o r r e c t l y  applied t h e  law I consider  t h a t  he  would o r  should 

have a r r ived  a t  t h e  same r e s u l t .  

During t h e  course of argument I expressed some 

concern a t  t h e  Arl>i.trator's somenhat perenptory expression of 

opinion t h a t  t h e  Report would not  a s s i s t  him i n  h i s  duty t o  

decide  a proper wage s t ruc tu re .  I thought at t h e  t ime t h a t  

t o  dismiss evidence wh5,ch he  had not  seen o r  considered might 

well have been a den ia l  of jus t i ce .  But on r e f l e c t i o n  I have 

come t o  t h e  view t h a t  even i f  h e  were t o  make t h e  most 

favourable assumptions a s  t o  t h e  contents  of t h e  Report he  

would be e n t i t l e d  t o  r e j e c t  it a s  being of i n s u f f i c i e n t  

probat ive  value. 

Taking t h e  view t h a t  I do, I th ink  it unnecessary 

t o  consider whether i n  any event t h e  Arb i t ra to r  has t h e  powers 

t h a t  a Court would have t o  over r ide  t h e  Adqinis t ra tor ' s  

object ions  i f  he  thought they were not  properly taken. 



I th ink  t h i s  i s  a question of some d i f f i c u l t y  and a proper 

determination of it would r e q u i r e  f u l l e r  argument than I 

have had and f u r t h e r  consideration than I have been ab le  

i n  t h e  t ime ava i l ab le  t o  g ive  it. 

There rrmains t h e  important question as t o  

whether t h e  p r iv i l ege ,  which I have he ld  t o  have been properly 

claimed by t h e  Administrator, has been destroyed by publ icat ion 

of t h e  document. Publ icat ion I t a k e  t o  mean such publ icat ion 

a s  would enable t h e  contents of t h e  document t o  become common 

knowledge amongst such members of t h e  publ ic  a s  were i n t e r e s t e d  

t o  read it$ Mr. Munro r e l i e d  f i r s t l y  on a sentence i n  t h e  

judgment of Robinson v. S t a t e  of South Aus t ra l i a  (supra) 

where it was sa id  e "Lastly t h e  p r iv i l ege ,  t h e  reason f o r  it 

being what it is, can hardly  be  asse r ted  i n  r e l a t i o n  t o  

documents t h e  contents  of which have a l ready been published", 

He r e l i e d  a l s o  on and C h r i s t i e  v. Ford 

2 F,L.R, 202, i n  which Kriewaldt, J, s a i d  a t  p, 209 2 

"Once it i s  appreciated t h a t  t h e  p r i v i l e g e  covers t h e  

information n o t  t h e  documents qua document, then i f  a copy 

of t h e  document has come i n t o  t h e  possession of t h e  p a r t i e s  

by means n o t  shown t o  be  reprehensible,  t h e  reason f o r  t h e  

g ran t  of p r i v i l e g e  vanishes. The information i s  no longer 

sec re t .  No good purpose i s  served by acceding t o  t h e  claim 

f o r  privilege".  This was s a i d  i n  a c i v i l  ac t ion  f o r  damages 

f o r  negligence a r i s i n g  out  of a c o l l i s i o n  between two motor 

veh ic les  and t h e  documents i n  question were s t a t m e n t s  made 

by defendants t o  t h e  act ion t o  a Po l ice  Of f ice r  a f t e r  t h e  

c o l l i s i o n  which was t h e  sub jec t  of t h e  action.  I do not  th ink  

t h a t  Kriewaldt, J, intended h i s  remarks t o  have such a wide 

app l ica t ion  a s  was contended f o r  before  me. 

I have e a r l i e r  ind ica ted  t h e  evidence a s  t o  t h e  

d i s san ina t ion  of t h e  documents, It was shown t h a t  i n  t h e  

case  of t h e  D i s t r i c t  Commissioners they  were bound by t h e  

oath  which they had taken not  t o  divulge,  except i n  t h e  course 

of t h e i r  duty, t h e  contents of t h e  document. I t  was a l s o  

shown t h a t  t h e  same considerat ion appl ied t o  t h e  o ther  sen io r  

Publ ic  Servants present  a t  t h e  Conference. The U n d e r s e c r e t a r i e s  

were s i m i l a r l y  bound by a d i f f e r e n t  oath, and I cannot th ink 



t h a t  M r ,  Tedder would i n  any way publ ish  h i s  copy so a s  t o  

make it a v a i l a b l e  f o r  information of t h e  public,  

I accept M r .  Vlootten's argument t h a t  I cannot 

draw any inference from t h e  f a c t  t h a t  t h e  copy of which he  

was i n  possession was obtained from t h e  l i b r a r y  of t h e  

Department of D i s t r i c t  Administration and t h e r e  remains only 

evidence of t h e r e  being a f u r t h e r  copy i n  t h e  hands of Mr. Hawke, 

Mr, Wootten argued t h a t  t h e  only conclusion t h a t  I could come 

t o  was t h a t  he  had obtained h i s  copy i n  some way which was 

reprehensible. '  I am not prepared t o  draw t h a t  inference 

bu t  a t  t h e  same t ime I cannot regard t h e  exis tence of t h i s  

one copy a s  being s u f f i c i e n t  publ icat ion t o  des t roy t h e  

pr ivi lege.  That copies of vihat they  thenselves  had recommended 

o r  decided should be  handed f o r  information t o  t h e  D i s t r i c t  

Commissioners t h m s e l v e s  seems a n a t u r a l  procedure t o  me. 

As M r ,  Wootten pointed out  t h e r e  was l imi ted  publ icat ion i n  

Duncan v, Carnmell Laird (supra) and a l s o  i n  As ia t i c  Petroleum 

Co. v, Anqlo-Persian O i l  Co. (1916) 1 P,B. (322, and i n  

n e i t h e r  case  was t h e  p r i v i l e g e  destroyed, 

Accordingly i n  my opinion t h e  p r i v i l e g e  claimed 

has  not been destroyed and t h e  Arb i t ra to r  made no e r r o r  i n  

law i n  so  deciding, 


