
1 

THE QUEEN -v- NICHOLAS IP.YQ.~1.Q!!. 

REASOlm FO)~ JUDGHENT 

The accused is ch.:.rged with the manslaui..;hter 
of JUSTUS BESIARO on Hubert Murray Highway near l'ort 
Moresby on the 29th June, 1963. 

The accused was drivinG his Peueeot 404 
motor car along the Hi~hway near ito intersection with 
Rohola Road when the car came into collision with 
JUSTUS BESIARO, who was one of a group of pedeotrians. 

The evidence showo thlt JU;:iTUS, with his 
wife and brother o.nd severnl children, had walked from 
the bus-s~op in Hohola Hou.d and had taken up n position 
on the gravel outside the bitumen edGe of the roo.dway, 
waiting for the traffic to clear so that he and his 
family could cross. They stopped in quite oJ. safe 
position a few feet off the edge of the rOddVlay, 
and the car driven by the accused, at all material 
times, was driven on his correct side of the roo.d. 

• Approaohing the place where the pedestrian group wns 
waiting, the accused, travelling outwards towards Boroko, 
had the group on his left-h ... l.lld side. 

The evidence shows th.,t there were several 
cars on the road and that the deceased JUSTUS 

stepped off from the Gr..lvel at u walking p.lce and 
lIoommenood to oroas the roud immedi.·~tcly b<!hind the 

whioh was driven by th~ witllCSO }.mrtyn, apparently 
that as tho lust cur with which he was 

l.cu.a.llrly oonccrned, and being una.ware that tho car 
by the accused was comina towards him from the 

te direction. 'rhus the deceased st(.!pp~d right 
the path ot the car driven by the Qccuoed, wnd 
1-t.'PUnk with v~ry great violence, killing h1m 95 
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instantly and carrying hiB body Bome d1atancc dO\M 
the road before the vchiclu Btopp~d. 

. The decuased v,rns c .. trryinG c. sm,Lll infnnt 

at th~ time and was shadinG th~ child with a rcd 

umbrella, 130 th...l.t it ic possibl,: that his view of tht: 
on-coming car was obscured. The other members of th~ 

party, and especinlly the "'Tifu who h ;,ld th~ b"::Jt view 

of the on-coming car, stayed still when the J.::ce:;tsl.:d 

stepped forward; nevl:rth(:ll.lo~ this L'.ppc.-1.I'ud dUl; to the 

actions of the children, ono of \'/hom m .• y h.wl) se,,!! tho 

cur coming, ~.nd it uppc:lrO most likely Uut the adult 

members of tIl.: peduotri:m Group r/vI'll nIl unav/ar0 of 
tho dUllgc.r when JUSTUS st~ppl.:d fOl'm.trd. 

lIr. t!nrtyn, whost: ~vid~ncu was cle:r und 

precise on nIl points, d~ scribud a ~~sturc or suggestion 

of movomen t on the p,1.rt of JUs/rUG as i1r. r.r~rtyn' scar 

was passing, indicntinB that he. \"~ : 3 ~itlwr communic ·'.tine 

wi th somebody on th..: other side of thl.: road or wns j\l:Jt 

about to mov~ forwnrd. This C;.lUSlJU llr. Nnrtyn to kt:t:p 
JUGTUS tmdcr very close obs\.!rvntion in cnne hv nhou1d 
suddenly become. n hazard. 

As Mr. r.brtyn drovl,; on n10wly pant this point, 
ho suddenly became G.w.J.ru of :i. ruell of air ~(-l tht: c:tr 

driven by the a.ccused pL:scud him in the opposi to 

I J.m sntinfic.d b~yond doubt from Mr. r.hrtyn's 

and also from the: circumstantial ~vidence, 

including tho marks on the rondw~y, thnt the accused 

waD travelling at a relatively high t:lpeuu. I ;lm 

un::!blc to fix the speed, but thl.! indic~Ltions .:r<.: tlnt 
it was very considerably in exc(;ss of thl; of£ici0.l 

3O-mill.! pur hour spc\..;d limit in th:l.t nrl.;:L. 

I do not attnch much ~'1eiLSht to the c. vid...;ncu 
rather erratic driving by the ~ccu::wd ns he 

ascending th.c 3-1Ulo Hill, b(;c~usc· thl) drivinc 

tions nr~ different .-:nd thc hazards caused by 
pedestrians nrc not the s~mQ. The Gr~cter 

b.;. in r(.lation to oth\.:r motor traffic. 
th1s, the ch~~actur of tho locality is 26 



-3-

differen't t and 0. distance of perhaps hnlf a mile: fro 
the scene of the collision, during which dis t r.l1cc one 
would normally expect a car to travel at ~ variety of 
different speeds. dopending on tho actual part of th(; 

roo.dvrclY being traversed. 

I gained more 3upport for th~ findinG of 
undue speed from tho evidQnce given by th<.: accuoed 
himself. Even allowing for his d:i.fficulty in exprensin~ 
himself in what is to hi:n re~llly a forolen luneuaee, 
h~ gavl3 a vory otrong lmprossion Iilf having no id .:a of 
who.t was going on a.t thu timu of the colEsion, and 
of a man whos~ handling of the car WU3 cc.nfu!3(.;d ~ith(r 

by inadequate oboervation of hi.~ ~1Urroundin~s a~ h(. 

passed or by his D.pp.:tr~nt clufJzin,::oG in h;mdling 

the car. 

The defenc u to th~ churgu of mnnslnughtur 
arisos under Section 23 of the Criminal Codl! and 
constitutes tho dufcnc u of accid ~nt. In cuses of 
this kind, careful scrutiny of til!) circumstances iu 
called for, for it is cl ~ ar tlu\t tho dcccus~d ot~pp~d 
for~ard right into the path of dangor. At the time 
whun the accusud in f.:tc t b0c.:tmc ~~ \"nro of the d'"1.ng..:r, 
ho appar..:ntly had no hop(: of .:1.voiding the d.;cc:ns(:d 
and struck him at rt op~t.!d hiGh en ouCh to caucu quitu 
cxte;;nsivl! dam,tge to tho c ::..r, inclucline the: bump0r bar 
in front which CUlllU into contact VIi th thl~ leer: of th·! 
deccased. It may well b~ that th~ dcc\.;ased himoulf 
contribut~d by his 0\\'11 lI. l!gliglncu to thl.. uccidcllt, 
or on the other hand, he m,ty h. ~v ,- been misled by th( ' 
unusually high sp~cd at "Jhich thl' car ',vas travdling. 

Tht: evide:ncc shoml that th ... deceased v/ould 
have had about 200 yards of roudway lc:u.dinr, up to the 
point of collision upon which tht; car might hav\.; bC'Ln 

by him aft~r it puased thc crl..ut of the: 
3-Mile Hill .... nd camu into vicw around a curve, If 
the o.ccu3ed wcru trav0l1i"t1g o.t 60 miluc pLr hour (und 

the evidence I can mJ.ko no such finding) th(; C ~1r 

have been within thl: view of th~ d(.c..:.:1.!Jcd for 
like eight s~conds; but th~ cvidenc0 ~lDO 

;that tho deceused and hie family graUl' lw.u 
Wo.it1ng a.t thu road s ide for nn o.ppncinble 

27 
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intonQ]. ot timu whilst =:I. nUl!lbtlr of c:,z . ~ 

~viD&. n picture ot thu nJlT.1:ll r~to of tl~.w :,/ tr~f.r1c 
:md ha.vill8 l~okod t~; his right on ~. nUl'lbur ')t OCC:lOiunR 

cloar, tho d(jc\,;.:~o~d might wvll h.\ve 
b(;on misleu by th~ rnpill ~pproa.ch .,f thu c~r uri von 

by tht; accusod and bcliovc.:d th;lt tIr. Mrtrtyn's car wns 
tho .lnly car clos~ enr)UBh to constitute c.ny l1,\ngc.:r. 

C":.lnsluuL'r.tiono (~f this Itind tlr.y bl: of 

ioport::mco in .'\ civil case, but thuy CGulll not bo 

rosolvud preoisely on the :.:.vailnbl..: lolvid\.lnce, cvc.n if 
tbey now f~ll for uct~~in~tion. In my opinion they 
do not, for rugrLrul(;ss :)f v/ht.:th",r the d<,;c~:'\oud W;}S 

nc:gligunt ill tho circur.mt':mcco, the rl;:tl qUl.!13tion is 
one ')f c~ ... uDntion. In ': th.:r v/:)rdn, wno the r~cc ... lfa.:l1 

tr~\Vclling .It such n Slh':C'] or () llh.:rwiol. no unpr ... p:trcd 
t.'1 meet thl.! ai tU!1tlon v/hich ccnfr('ntl;ll him thr~t hi~J 

nq;ligunco wns n. cnnsl' of thv c(.ll loi i n. TId:.) uqli.:ntlo 

ag .. lin on th~ qUl"ati ,)n . f fori.;si)c:~bili ty, f' o l ' cri min" .l 
rcsponsibili ty r.tt{tchl;s notwi thntnnclinp, ~kcti(m 23 if 
tho accused ran into r~ si tU:ltion which YI'H3 fr)ruocl.~tblo 

as crollti.1g n 3ubdn.nti~1 risk 'If d . .'-d;h i' .,r the 
dccl.!:'.oed. As Duun ~w ~Juch ,". rinl~ '1::'.0 ".Plnl'lmt t t l :1 

pcrscn in tho position .)f thl; . ~c('u~:,.:d, it; Vf.'.r; hi!J 

duty tc r~uucu hio 3p,-utl, ubol;rv~: the ni ttt · ~tiDn n·:rl; 
closoly, l::nu if neCcoo'l.ry sL'p hic. cnr !h~ no t, :~v)ill 

thl.: risk .J! killing th~ 'l.::C'.:LOCti. 

In tht... circul1l:.Jt:1.ncus :)f this C~Sl;, yrU3 it 
for.:soc.::-.blc to tho aCCUSl.:U thr.t :..'. n:-.tivc p<.;uestrir.n, 

et:mdinc all tIll: siel..? oJf th~ rQ~d (·.nil '''pp,:rc.:ntly 

waiting for thl:l tr:lffic t · cl.:ar, woulu liuutknly stup 
off into the: pc.th .)f ;: .. .'1. :m-couing c~:r. If such a r 13k 
Vlore not ..... pp~ent to .~ person in the p;~ Bi tion of the 
cccueed, th(.; result w:)ulcl be :m :~ccidunt , ~nd h(; 

w~uld not be crimin:..\lly responsible, but if it ·vlUrl.! 
appnront nnd f~r\,;secnbl~, thun hl: Wf1.S b..:unu. totl.ke 

o.pproprinti,; o.cti.:m, :'.ml frdlu(1 to U..i so. 

I have no substnntial cvid~ncc upon which 
d(;torcino this quwstion of for(,;seo:1.bili.ty in the 

1ro~sta.nces .oxisting ~t the tilll.. clf thu collisicm. 
think th~t 1 t 1s propoJr fer me to dutul'r:Iinu th.'.t 

I1HJHlO~Un by . taking JUf11c l : ~l noticu at thu c1rcuf.1:Jt~~ncu:.J 

pruv~il in t~'.t aro~. Th~ro is only • 
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onema3or HiGhway runnin~ through POrt .~1~8b1 and 1 
" " t " 

run8thrO~ the oentre of the town an4 out pa 

Boroko, whioh is Q. larbe suburb Bud the only rOBllf 

substantial residential areB outBids Port Moresby. 
Between Port Uoresby ·.Uld Borokothore urc Bp.veral 
plaoes such as the Koki m..A.l.'kct, lLd1li, ,lnd the stl'etoh 
along which this acc1den"t occurred, whore at most times, 

and oopecially during the week-end, one encounters 
large numbel's o! nc..tive pedestrians. There arE' no 

footpathn for them to walk on, and they norm,\lly \'!ulk 

alons the gravel edge of the roadvmy off the bi tumcm . 
In a few places thuro ere foot trncka . 

A veJry large:: number of n.\ti ve pcoplt. art: not 

trained to traffic conditions t\no they have n very 
Vlcll-lmown prop~nsi ty fOJ' walkinc in th·:~ \~ath of 8.n 

on-coming vehicl\:) without looking and without. 6ivin~ 
the traffic conditions prevailinc any apparent thought. 
In consequence they frvquently wall:: in iJ.mOnl~flt moving 
traffiC, and anybody drivinG a vehicle in the Port 
r~ore3by ar~a should b€. Vlell aVinre of tllio . 

The fact th ".lt a group of pedestrians was 

apl'aren tly wui till~ :1t tIll' aide of the road \"lo~ld be 
a prcsumptivlJ indicntion thnt th-.y wcre aware of thc 

dangero of traffic and \'Iould justify a driver in 

travelling past them at ~l rcasonablu rate, provided 

that he k0pt them under close observation in the case 
of a sudden movcm,:mt of prucisaly the kind that 
happened herc. To drivIJ p.1St any such Group of 

p.:dcstril.l.ns at high op<.Jcd io, in my opinion, to creatc 
a very serious rislt. 

A person, even trnvl:lling wi thin tilC 
official speed limit, would be wise to ~ct as Mr . 
Martyn did in driving past at reduc(;d speed and ke,pin~ 
a vllJry careful watch. To drive: p.lst ~\t tt con~idcrably 

higher spl.!cd i8 to briub .'lbout t:l;': very kind of rif~k 
which occurred here 

For this re<lson 'I think thnt the .. 'ctions 
accused and the m.:.a.nne:r in which hI.! drove.: tho 

worv the caua ... of it liek wbich Dhould have bvcn 

to him, 3nd that th~rcforo the ~vcnt ~h1ch 
was not' on acc1duut wi thin th~ IIc.ming 01' 
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Section 23 ot tho Crimin~l Code, und thtJ.t he if! 

ot manslauGhter in conse:quonc(: of hie nctiollO. 

Although, on my view or the tocts, thu 

question 01' nCBligonce docs not :!riec, I will dunl \'Ii th 
it upon the tooting that contrary to my view of th<.; 

mattClr, the circumstancli:s of thln once rl:ndcrcd the 

event of death nn nccid(mt wi thin the rncanine: of 

Section 23. Upon this footing th0 ·:\ccuocrl would not 

bu crimin.llly rosponsiblQ foJ' tll\~ eV~'~nt which ha.pp(~ncd 

unloss he:: failldd to discharge the duty iMponcd upon 

him by Sl;ction 209 of thu Criminnl Code to tal~(; due 

o.::.rlJ in tho dr1 v1nS of his motor e:lr, it beinG in ttll: 

circumstnnc00 nn obj~ct undur his control corning 

within th..: terms of Scction 289. 

Upon en inquiry into nucliG~ncu, it ~ould 

. no doubt nppc ,~r that botil Vlrtil.::J vlCrc at fault in 

. somIJ decreo, ilnd thl: ('c<.;U!1"d mi[,ht d0riv~ nome 

assiat.::..nc.; from the cvid.:ncu of EZEKU;L, the: brotlh.;r 

of tha dc:ccaood, \'lho said that th,' IbcC:<lsl:r] 0:1\"' t.11l) 

car cominG, but if I W1dcrnb.ml his "llnnin[', correctly , 
hid wus apparently mi~llcd by the: spucu '.t. "hich it "In:) 

travelling. Accordinr, to EZEY..n~L it V/,1f> 2.ft ", r s(; e1ng 

the car t.hat hio brothvr 0 tepp\Jd em tu th~ }'o ' ld . In 

anoth"r p.:l.fl:)':\[;E: it b"comc 8 cl"::·l.r tlJ'lt EZEKIJ~L v/;.1.n 

rtlforrinG to p.n el1rlil1r JlIoment of time: '.,hdl t.he c:-'.r 

dr1ven by the accused \'I: l :; rl yet n, eonsidl.rnblu dist:~ncQ 

nVlny, and that when the d.:ccarwd nturkd to <.:rosn th ,­

ro~d, ha was I.\ctu:.llly lookillg s tr~ieht nhend of him 

and not looking to th~ riGht. 

I do not pLtci.: much rulLmcu on EZBKIEL's 

bucause it SUc.m3 to m(" to be morl: n.ll 

of the cu:)1.l than an .lccOunt of fr:cts 

obs~rved. This is ~l eommon tundency 

wi tnessCB who oft ... n c:"',nnot diGtinguish 

two things. Th" tim.: f!nd dint."'..ncv 

of events io frcquuutly not rclir..:.blc, 

if :':'ZEKIEL's cvid;;nco w~r~ to bl; givl:n th~ 

w(;ight th.1.t it could b~ar, it would not, in 

exclude: th.: nl.gligCllcu of the accuSl'ci !lS n 

,~ut1ng causo of the i:tccident, for EZEKIEL'D 

WD.S chMrly onu of very ll~,h .cpcl.:d. 

30 
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I think nloo th .... t on 

ncgli8cncc thu tyriJ-m,lr}ts sbow C1CtlIly t h3 

3ccu~ed \vas at fault. fIi o car o.t tl1.fJ tim~ of the.: 
accident was capable ot pullin6 up trom 30 mil~n per 

hour so as to lOi\ve h~avy bluok tyro-mur ks on tbe.· 
roo.d's surface, 36 feet in lungth. Th~ "tyrc-m(\rku 
actually left by tho accus(;d VliJrc vory much l1ght .;r, 

indicating that the wheels Y/tsr0 not loc\[od ho .1uythinC 
like the same extent and thoy uxtcndcd to 115 rl.; ct 

6 inohes. Evon allowing for the probabJe }O EW of 

concentration as :.\ rOBul t 01' r3hock nft Ll' th(~ ir.1P~lct, 

tho evidence of tl1e tyru-marks otrongly support:} "~ho 

ovidcnoc of sp~ed by sugr,I.,;Btin~ th"'.t tlll: c I.r W~Ul 

trnv~11inr3 too f::\st for th0 w}H.; df'l to b::: locked, ;tnU 

thnt thu sp0cd wao vtry much in UXcuOD of )0 milu" 
per hour. 

In my ViC','I, thc;; (; comparioons of th.~ nL{;ligr.T!CC 

of the two partiEs could only ~sclst thu .~cus cd if they 
led to a conclusion, or ct l0Dst did not exclude thJ 

conclusion, tlnt the d,~ ce ;." ::H:(i. unfvrl~fw("flbly r,t .. ppt.:d on to 

the rond in circumstances cruatillG ~'. si tun+.ion in which 
thl.; n~glig(:nc~ of thl. accused W:lC not ; ~ contributing 

C:lUGO. On such 8. vi~vl tht, 2.cewh.c1 would h~vo hit thl.! 
dcct:::ls(:d a.t wha t.:;v(: r spl.(:d he miCht h:'.Vd h:: un tr;lvvl1 i.nr.; 

Such a vi -.; w in the present cnSI) is incon::;istunt 
~/i th my finding thnt it ought to h:tv ... b",cn ::.pp·,.nnt to 

a person in th0 position of th~ accusl.d t~!t n 

6i tU'::Ltion of this kind might :1rioc, .... nct tInt 11l. shoulcl 
have r..::duced epc;cd ; lS ooon :~s thu d ... ~ngcr bl;C: \r.ll; 

appa.rent to n person in his position. U..;v(.:rth .... l-.:ss, 
dua.lin~ Vii th thl.: C~\S~ on thl: arHlUmption that tili r. 't:ns 
an accid~nt within thl.l r:;cop c of :-k· ctio~l 2), I mU!1t 

trent the fnots 00 r-.!vculina th,\t it W:lG not for o..; ­

s(.;eo.blu to a pc:rson in thl.. po:::!i tioll of th~! :!ccurh.:d 
ns he wns o.pproa.ching th..; pud.::stri '~ms th2.t on-.: of 

thom might st.:p forw.1.rd into the p.:.lth of his cr~r. 

Upon such 3. vi\..w, th(.: accu6ud wn~J ·t~<;n COL1plct uly 

by surprise end it bc:com':;fl 0. qu,- lition of f ::ct :It \7h;--.t 
point of tim;. hu h.!d ;!ctu.ll YlOr111n,; of tlF: mov .. Jn",nto 

of the d~Ct;:,\Bed so tha t h...: was not .£'~quir.::d to prLdict 

thlJDl but mer.:ly to obs\:Irvc thillll and act nccordillg to 

what h~ allW or ought to have au.:n . 

31 
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Suction 289, '/hich crc~~t0fJ th ... duty I,)xpn'es1y 

epplicabl~ to accidents :'.risine Hi thin the ac,)p" 

or Section 23, r<..:quired til;t rl:~:30n'tbl~ care ;'.nd 

preca.utions must b~ tC'..l<:cn to n.void such d ~n~l.:r ( .lid 

I sny a.gl".in to :::.void dro.n{?;ors which in f~ct ~ri'J(; 

but which w~rG not fJrl.!'lIJ,~ ~ ~bld. In thi s c ~~~<..:, thl; 

stnndo.rd irnpoo..::d by the. 3l:ctil)11 if) r.tuch 10\;(;1' tIl :n 

the obligation to avoid c"u~ing d~;'.tt. v/hich.'.::,i~:l.G 

v/hvro the cvc.n tis fOl'~D'~ <..::1h1,: ~i1d thcr~~ 1"1)1',. put. . ~n 

nccid\lnt. It is :.'\ duty to l;:.'\!~\) rO·.Hlon· :b1c. c:·.r~ :',nd 

prtJcautions, but thu st,~nthrd uf C'1.rl; a~, int.,:rp~.' :. ~ ,:rl 

by R. v! Scurth 1945 St.R.Q. p.33 :.'\ntl otlll.r C:~S(:S 

tv which I wns rof\,;rrcd in .... r!jumcnt :.1'1(1 which h:~v( 

pruvious1y b.::,m fo1lom;u by thin Court is O)'J(: th(; l'r l.:: lch 

of which invvlvl..:s ~m .::lcr.tcnt of rcckJ.c.s8 di:1r(~G: ~l'd 

for thl: life: :.J.nu st~f.::ty of etlh!I' pt:roonf:l. 

On the l.:vidL.llCC. i t ~pJ.'\JtLru to r.t~ t ·.' b0 cJ:, :.I' 

th:tt :~t the p:)int at wh] ch the C~!r dri V'~ll b:{ th\; 

nccusc.:d P~ts!.3Cd thl.: c ~tr ·Jri V..: 11 by !fr. tt,r tyn in th~ 

GPposi tc direction, tlLL.rl" \'1.23 :mph, time ff.lr the; 

nccusld to stop. As Goon ns Hr. rl',l'tyn ' s c~:r p ~·· s:Jed, 

the dc.c\) :sod n;'..fJ vnlkin c~ acr :':: ~ jfl th0 r(::'.llw ~y in th,: 

full vil:W of thl! [l,ccuscd, .ntu c;V\!l1 if, fvI' ucmL 

re:~son, thl: .::CCllSCU c '.mld l1·)t or did not Ub; thi::; 

lJov~mc.;nt until the: pJint at which hl! \r:~; P:·'·fJ:Jinp; 

r~r. I.t.:o.rtyn's c;>..r, he still h~,d . ~r:1pl(; tir.lI.: tu pull 

up :.:.t ~ sp.:;c.:u of ~.nythinG likv 30 r.til .... s pcr hrJur. EVU1, 

the:rl;for(;, on this most f~vcur;1.h1c vic\! of th.: duty 

cWl.:d by tilL. o.ccus:·d und l, r Scctl cm 289, h~ f:~il(;d, 

by n ccmbina.tion of r0cklcs!J sr\.;(,;d -!nd f~ilut'L. tl) 

obscrv~ :-:.n ,::'ctu,ll d~ tl1t:v!.' \/lh. n it cle:.tr1y 'll' · :D i..' , tc 

discharge his duty, ~nd '::11 th ~t grotmu ~lsu th~ 

cccusad io Guilty of nl'mslaur,htor. 
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