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16/8/62,

St243

SANDERS TRANSPORT COMPANY LD,

Pleintiff

- and -

BROWN RIVER TIMBER COMPANY LTD,

Defendant

JUDGNENT

Senders Transport Company Lbd. sues
Brown River Compeny Ttd. for the sum of £3,820,13,5.
as money due undexr what iz described as s logping
contract made between it and the Nefendant yﬁrauant
to which the Plaintiff carried out certain work of
felling, snigging and hauliing loga from a foresh in
the vieinity of the Brown River Bridge some twentye

four miles from Port Worssby to a Sawnill of the

. Defendant some seven miles from Port Moresby., Fursvans

to an amendment of the Stetement of Claim whiel: T°
allowed the Plalntifl claims this sum and its vserious

components as mopey due upon s basis of guantum meruit.

- The Plaintilf alleges that in Decembeyr 196G
it made a contract with the Defendent umder which intaer
plia the Defendant agreed to pay to it 32/« per 100
superficial feelt of logs which.the Plaintiff should
procure from the forest and deliver at the Mill ana
the Plaintiff agreed to do such felling, snigging and
hauling as was required Yo procure logs in the forest
and deliver them to the Mill. fThe Plaintirs concedes

that it was a term of the agreement or that it was
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provided by & gubsoqnent agreement that the Defendant

was o be entitled %o deduet 6/- from each 32/~ otherwise

peysble as the agreed rate for the privilege of uslng for

the purposes of the work eertain vebicles and & tractor

helonging to the Dafondant.

mhe Pledntiff seys that during the months of
Jenuery end Pebwuary 1961 it procured i the forenst and
deliverad 275 loge of n total guantity egqual to 293,898
superficial feot, If so then there baceme due 10 t@e

Plaintiff the sum of £3,820.13.5.

T support of 1t elaim the ?i&inﬁiff nsalled

evidence that at the time it ocommenced opefaﬁiens there

. wera some 108 logs lying 15 the forent ccmprieing treen

" ghich the Defendant had elveady felled snd which were

sultable for delivery abt the Mill for the Defendant’s
purposed. The PLaintiff says it snigged all these 108 logse
to s loading remp st the nearest convenlent place on the
ropd to whioh the timber junkers‘aasigngﬁ for road heulege
sowld approach and that ihese loge wers then loaded onto
such jinkers and certed 4o the Defendent's Mill. In
addition the Plaintiff saye it iteelf felled at léast 227
tross thus creating 227 logs and that i snigged 167 of
theae to the loading ramp‘én& delivered them to the
Sefendent's Mill. The Plaintiff says it delivered 275

loge in all and left in the foreat st least 60 logs which
it had felled. - |

1% was the eustoé that before é log was removed
from the forest it wes ¥hemmegled", that ie, imyresge& with
a representation of a crown g; an officer of the TForasbtry
Dépariment. At the seme time the officer megsured the
1og, gave it & number, examified it for dofocts amd -

agmeaaeﬂ the number of gupsrficial fest of wmilleble timber
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therein. The number which was allotted to the log was
glther carved on the bubt end with a ohisel or writien

_thereon with @ ovayon. The Plaintiff's particulars of

logs deiiveraﬁ are contained in Exhibit’“&" which purpefts
to -ghow that 275 logs were déliverad and that of these

the numbsrs of 69 are unknown, the numbers of 206 are
known end stated, end with reapect to each of 201 of these
the superficlal f@et of millahls'gimber a8 meaaure&'by
the PForestyy ﬁepar%ment in set out.

The measurement of the Forestr&-nayartm@nt as
to the numbel of millable su?érfimi&l fest iz relevant
because 1t was pert of the agreemenﬁ be%Waeﬁ Plaintiff and
Defen&ant that forthe pﬁrp@se of aspegsing the number .
fbf superficial feet of logs deliversd which were to be
paid for by the Defendant ths feres%ry-“reﬁurns“ ware to’
be sdopted. The reference to "returns® was s convenient
expregsion ﬁo'nampr&hend the official forestry reecord of

the measvrement in gnestion.

According to Bghibit "6® the total superficial
feet of these 201 logs is 214,815 snd the average
megsurement per log was 1,068.T7 superficial feot. The
average of thesme logs aiga is lmportant beesuse the
Plaintiff alleges end T Find that it was sgreed between
the Plaintiff sndthe Defendsnt that with respect to logs
the Fgreaﬁry Bapaﬁ%ménﬁ number of which was not known to
the Plaintlff the same shouid be ﬁéken at the average per_.
log of those logs deliversd in the relevent month of whioch
the Forestry Depsrtment measurement was known. -

In faet Bxhibit "G rofers only to 274 logs ae

- heving been delivered of whioh 20% bore numbers, 200 bofe

numbers with a shtated mea@urémanﬁ9 5 bare\nnmﬁ@rﬁ but had

no stebted messurement and 69 were un-numberved. I think
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thé Fipst question of fast %o be determined is how many

’efﬁhesa Llogs wers &&31?&?@@#

M. Kil&nff f@r ihe Defendant sdmitted that 38
of the Bumbsred lﬁgs ned besn delivered namely the 35
loge mentioned Ly aumber ab the fooh of the second page of
Txhibit "6Y and loge numbored 562, 563 snd 590, He
. sémltted kb %he logs which were aumhered and in respect
of which the Torestry moagurement figure wae stated in
Erhibit 6% wexs felled, snigged and nanled by the Plaintiff
end thet thers were 163 of these. In fect there were
167 of these and 1% ia a question of whother Mz, Kilduffls
- pamission shouwld ba taken as veferring to 167 or 163.
Phe discrepsncy srose boosuse thers are 200 loge in respect
.. of wanieh the number end measurement are stated in Gxhibit
g gnd only 33 of these are smongst the 38 which are
speolfically sdmitted to heve beon delivered. 5 of the 38
are uumbered logs ﬁgt without stated MNOHBVLEMEN T« This
lesves o balance of 1867 of those loge of which the numbex
. gnd mesmwrement are glwen. { fhink the admisslion was
intended to cover all the logs in Bxhibit "@% which are
numbered end with stated measwrement but I hesltate to
carry su atmipsion further then it can wnequivocally be
pald to go. A8 a result, Telling, anigging and henling
of only 163 of %heae lsga‘mag be taken to be afmitied and
I do not know which parﬁiaular 4 of the 167 axe not .
covered by the a&miﬁa&eng 1f therefore the Plalubiff ie
to reeever in reagae% of @hﬁ whole of thﬂse 167 1ags he
B muet prove that 167 of them were delivered. !

As %o the 69 nmynumbera& legs and 5 numbered
'legs haxing'ﬁa aﬁaﬁe& meaeuf@ﬁent,.ﬁhe folling; snigging |
and delivery ﬁheraaf is aleo in aiﬁputee ‘

We may éi&pﬁﬂ& eﬁ“%h@ae last mentian@& 5 ok
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onee as they sre pawl of the 38 deldvsxry of which im
égﬁﬁeésly sdmittod,

Yhe Flainﬁiffﬁﬁ @viﬁ@nﬁe of delivery falls into

thg fallewiﬁg paﬁﬁaﬁnz

| It 45 seld thet 1t wes e sysbem of the
?la&n%iff 1) méke antiries in duﬁlieata in whal heve been
salled. éaak@% ﬁ&eﬁa (Exhiﬁﬁba “ﬁi“ aﬂﬁ,ﬂﬁ?”) with késpect
ts logs which wére acﬁually loaded on to the tlmher jimkers
a$ the vamps I%‘%aiﬁﬁé shat each lond was sepmratoly
en%areﬁo The welevent deckeb heak was %&kem by the driver
of the tlumber. jinker k1] ﬁhe ﬁ&f@n&&nﬁ*a ¥ill where the

erigiﬁal am%ny a5 ﬁarﬁ aat by ﬁh@ Baf&n&an%'s appxapriate
@m@lﬁyee and the %aek,with *the earbun eopy intaot was
“hended baak-ta-%he &riverw

Phe praaﬁiea of ﬁhe E@fenﬁant on delivery of logs

and raceipt of. &ha r&lsvan% docket was to emter in a book

kept aspeaially f@r the purﬁase of the Plainfiff*a logging
Qan$£&$ﬁ~ﬁh%—¢ﬁ§tén%§ afthe docket and then destroy the
docket. | “

If the P&ainti?f‘a employes know the nnmber af
] log laa&ed at the ramp then the docket. hare the number.
Iﬁ %hﬁy aid not knaw the ﬁumheﬁ @f & log an eantry was made

in the  docket in %erm& ot #1 lagﬁ or "2 loge® or s the
supe WL beo '

The nnwber of & log would be known To the S

ety

?1ain%1ff'a @mylaye@s mless the number wag in crayon which '
h&d begone oblitorated by mud. e evidanca 5& that

e@nﬁiﬁie&a mf mu&ﬁineas wery. exir@me and thaﬁ er&yon '

numhars war@ made iﬂ&@ciyheraﬁie theraby in ﬂaﬁg COBSHe

Thﬁre eon be no d@ﬂbﬁ ﬁhat %hia WaE B0

Phe ﬁafamﬁ&nﬁ?g‘%a@k m&&tion&é above was oolled

the log ﬁiafyg'jfnﬁs this log diazy gg&in%% the delivered
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igg namh&r—thﬂ B@ﬁ@n&aﬁ%‘% ﬁanagiﬂg ﬁi@m&tayg % N ataykag
wmul& @nﬁéf %ﬁﬁ Faxag%ry ﬁ@g&&tmanﬁ*s m&&@uﬁemamﬁ of
valame for ﬁha 1eg whiaﬁ the. ﬁ&i%ﬁé&ﬂ% ab%&ined Lrom
thm Beﬁar%maﬁ% £@E iﬁsaiﬂ# &a ?& &aga whioh wens noﬁ . 1-:
ﬁﬁﬁ%@?@ﬁ %he ﬁafeﬁéanﬁ maasur@& then: &nﬁ entered 148 own

m&a&&r&ﬁﬁﬂ$& _ ﬂhi& gﬁ?@ the E@f@ﬁdanﬁ & racord of every
Iag &&livazsa &na,a g@n@x&l g&i&e o the volume of.

uﬂ#aumberﬁa 1@3& hu% mi 41d net allew for deductions from
the grass m&aﬁurﬁménﬁﬁ wﬁ&eh %ha Dagaﬁﬁmanﬁ may have made

fer &@f&@tﬂ 1n sa&h 1&@%&

| ?ha %1mber 3inkar &Eivara were called and they
gaxa avia@ﬂﬁ@ of éhﬁ a@eka% yfa@%ﬁee otblined above and
tha% all lﬁga 19&&3& wawa &ak@n by them from the ramp te
. the. Bef@aﬂaﬂt‘a ﬁili at the Se?anwmiles

I believe the praa%iag mentloned above was

cbsexved by the Plalnbiff snd Defendent with respect to
'%hellaéa delivered after the 13th Jemmsry. Tt oould
h&r&iy have been. absefva& in all reepeetﬁ in the period

ug t@ at least %ha aiina J&nuary*hecauaa the ﬁcckeug for thed
-peria&,are.phyaiaally,kﬁ-aaeh a form with @ntriea for
varioung. dabesn agpaaring *n,little sactions on the one page
and go arrange& ﬁhat &etaﬁhmen% of 4 docket relating o

a&y da%a o log sould ngt hﬂva boen performed without greaﬁ
‘giffiendity. Tha entri@ﬁ are abvmously not designed for

any ﬁueh pfaatiaec”‘

1% agpe&&& hewa?aﬁ %ﬁ&ﬁ up %a ﬁha ?Bth Januazy
sneﬂ @illiﬁ; an ampleyae ﬁf‘ﬁh@ Bafﬁ&&aﬁ%, ‘performed auhy
aﬁ %ha ranp far %h@ purgaa@ ef super?iaiﬁg nparationa on.
behﬁlf &f #he ﬁef&nﬂaﬁ% and.ﬁha%lin %he @@araé af hi@»duky




R
E@ é¢ub%‘ﬁ%i1ﬁé'ﬁ@ék-?haaampl@t&& pages and -
Agﬁ%&.%hém ﬁgxmx%ﬂgéﬁgggﬁ"ﬁng_staxk@ theﬁ had thege ﬁages
ai%har-te ghaeg wiﬁh‘égéfiéé of aéii%erias already made
in hie lag:&igry~arzﬁa.usé 88 8 sourcs fop meking hig
aitbrlon ﬁh@feiﬁg :§h$ﬁ is howeve bf=littla e@nsaquenée
‘Eea&aaa aa—%@.ﬁhe Iﬁgﬁffér éhe'ﬁeé&@d-&ﬁ 6 the 13th
'Janﬁa?yg:Wiilia,saysﬂﬁhéﬁ évery'l&g which was antereq in
the dooket book wan duly despaboned ox & jinker snd the
éfiver& say they ﬁaagjﬁhégarlegs to the Miil.
aaub%-ﬁhiﬁ'wag'éég.j*' '

| 5 The avi&anﬂ@‘gfiﬂillis a@mbiﬁé& with his entiies
=ié 1iLtiale in the dosleet book (BxBIBEL "B1) sonthrme
the dompaten of 48 of the unemmmbered 1ogs in Fxhibiy mgo
" éﬁr&ﬁé*ﬁig %ﬁﬁégéﬁ:ﬁuﬁy'&tﬁth@ ramps and T find thet thoge
T 48 logs were ééiiveﬁaaaA -
on éﬁ%hnaaaaarg %h@*?l&&ﬁﬁiff,ma&é up aa-éecount
iiahawing;ﬁaaﬁegt.gaé’ﬁezivgfe&'ﬁa the Defendent 127,143

© Pye Bafendant dosg not produce
- thty &@ﬁum&a&hbgﬁfmﬁg'ﬁaﬁ&%&eh“éwéaré that 1% contained the

: same;paﬁ%iéuléfﬁ;afyiggan&éﬂ&eé& Bxhiviy wgu up to the 25¢n
Fenunny, 196%; mf;ksgggxezﬁéag'naﬁ-aany-this;

”égé'ﬁﬁﬂ%7i§:ééﬁﬁﬁéﬁi&_&ﬁéﬁ@&the logs
| hhed been de :ﬁeﬁ~ﬁa%§§m'§uriﬁgjﬁhe:peﬁiﬁa.1ﬁi o

:' $£{%&§%=sﬁatemgmﬁ%éaﬁﬁéina& ﬁhé.legﬁ sot out in

5 E%mﬁ“@“ “thite ?‘,éi?:.‘%?ﬁf@%‘ avtienss et Ghe whole "4 4he

. 69 2§wmamhgxaé logs dug ﬁﬁ@‘ﬁﬁmharéé lagajref@ﬁraé to

1t with .
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%ﬁﬁﬂ&&ﬁ.W§@ﬂ ﬁaly ﬁeliveraé¢

fﬁl'ga 3@%‘“;

: p@m&m&&&é @f

Exhi%iﬁ,“%ﬁ‘Waa gha-aﬁt@mpt by mr, sanﬁbaﬁh to
N;@rﬁthﬂ an%ziaﬁ af the ﬂaake%a inta & more convenient
?.J a lﬁgihla f@rm¢ He ha& no enﬁrieﬁ on dockets prior to
thﬂ 4th,3amuary but ag ﬁﬁfp%ﬁte@ to wrﬁ%e in Fxhibit wen
frem reaallaetien af @?an%m an& ﬁ%&ﬁ@m&ate nade to him by

%?111& what h& ?:Gught Bad h&ppen@& on the 2na and. 3rd

Januarys Aiaa h& &E&_ﬁab ﬁransf@x all ﬁh@ aa%ual docke
: aﬂﬁﬁiea Qﬁiﬁﬁ emrﬁ@&%lyq o

| Ezhibiﬁ “@“-” f1@@t& aseuratly the entries in

Exhi%i% ﬁﬁ“ wﬁi&h are im-pra@iﬁe %ermﬁ of logs. I% ‘turns

iiﬂﬁ aumha?& of l@ga %has@ an%xi&a of . ﬁhﬁz?ﬁ& and 3wd

Jangagy whiah a&& in L@Eﬁ%-ﬁf 1@&&5@ E@ ﬁenh% “the Jennary
ﬁﬁ&ﬁ&ﬂéﬂﬁ &i& %h@, A

'Z%'aﬁﬁxiku%aa twe lag$ 4o omoh
load¢ & ﬁranala$$@ﬁ £wem 1&&&@ to lega h&d %o e made -
far tha parpaaaa hﬂ%h @f %h@ E&auany Eﬁ&%ﬁmﬁﬁ% and Brhibit
“G“ if:,a;I h@lfe?a they werd: @a&h made up. fxﬂm Exhibit "G“

@a aﬁﬁmihuﬁé @wc laga o @amﬁ*laa& oy n@# 113@313&1 and

nﬁt &mﬁrgvay@n? a& pra&é @811§ 311 i@&ﬂﬁ wews. of maﬂ% than
e l@g amd.maay wers gf ewjv twoa e
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be mcourabe in regpect of the perlod voncernsd in |

Bxhiblt "GY. Weny of them are loge in the 38 of whieh

delivery ls expressly adwltted.
Having regerd to the ovidence of Willis concerning.
ﬁh@ 48 un-pwrbered logs, the gvidence of the system and

Mr. Starke's evidence that the Janmary stotement was

‘accurate snd Counssl's sdmission ag %o the 38 logs, I an

satisficd that 69 we-numbeved loge end the 60 numbered

logs of which the messurement is shated in Exbiblt "G end
the 4 w-numbered end gveraged loge which were dellivered
up to the 25th Jenuery wore dGuly delivered. I3 we
conelder the 69 wnenmberad logs snd the 38 pumbered logs

dslivery of which is sémitted (107 in 811} thers would

appesr from the summey &t the fool of Brhiblt “&Y fo be
- still am%e@anaing 168 mmbersd logs in respect of waich

measurement is gtated in Exhibit “E0%, In faot however
thare,aré only 167 of such Logs sctuslly mentioned in

Bxhibit "4,

. Delivery of thes bulk of these 167 logs i

sdmitted. Tn faot ne abtack was made in respsct of them
becsuse Mr. Klléuff was under the impresslon that he had
admitted that all of them were felled, snigged and henled.
Howeﬁer within these 167 logs may be the 4 logs 4o which
his admisslon, if restricited to 163, does not extend. He
also deslred to attack the delivery of 4 identified logs
numbered 609, 785, 788 and ?9% 28 it was dlscovered éftar
he hed mede his sdmission thel the z1leged dates of delivery.

. of these was pvior to the dates on which acdording to the

Foreatry Depariment file they were respectively usasured

in the forsst,

¥hether these logs should be Ffound 4o have been
delivered depends upon thesinference to be Arawn frgm a1
the faots. The number of eamech of them i elearly 3hown on

& docket Whlﬁh I find to anve been dellvered by the Plaintiff
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to the Defendent with s log to which that embry on that
~docket related. '

I om helped glso by the consideration thet having
. régar& to the workingrof the Defendantis syatem, at any
rate after 13th Jeamery 1961 I think the probability is
that Wr. Starke wqulﬁ have observed the abmence of n log
in reapeét of which s docket was delivered or the absence
of o docket in reapect of & log whioch was delivered. No
guch suggestion was made by him or to him. I think the
Forestry date must be explicable on some basls consistent
with the doliveries in question. That still leaves open
however the question of the odd 4 loge, i.8., the
difference between 163 and 167 becsuse the unadmitted logs
may still be lurking in the balance of 167 iogse If -
“80 they would be smongst the logs delivered after the 25th
‘Janaary of which numbers and measurements are stated in
Exhibit “av,

. As to these I have regsrd to the fact that +the
Defendant was undex the impression in terms thet all the
ﬁﬁﬁbered logs of BExhlbit "G% for which measurements were
atated were delivered to 11t smd are identified by the
eorrect numbers and state the correct measurementg and has

made o formal admission as to at lesst all but 4.

This is itgelrl a\ﬁestimomy to the efficiency and
accuracy of the system of loading and delivery iﬁ sonjunction
with the dockets. It is aleo eignificant thet of these logs
delivered after Esth'Jauuary 1861, 11 ere part of the
ddentified 38 of which aeiz%ery 58 exprasslé'admitted.

i an satlefied that thePlaintiff delivered a
log for every numbersd log in-the aockeég and there a%e"
140 of them. I £ind thet 140 logs purporting to be the
logs delivered g@ter 25th Q&gyary 196%; in reapect of which




a number and & measurement appears im Exkibit "G% wexe
'delivere&; of thege we kuow by admiesion that at lebnsb
all but 4 were the logs of the ﬁumﬁera gtated in Exhibit
*G4,  This accounts for 69 uﬁTn&mhere& logs and .5
numbersd 1ega'wi%hauﬁ shated messurements, 60 numbered
logs with stated measurements up to 25th January snd 140

logs with measuremenbts delivered after 25th January.

Yo suggestion is mede that if the logs were
deliverod ae alleged the measuvement is wrongly ecalenlated.
However there 18" a possibllity that wertain rumbhered logs
of messuvement more than average mey be wrongly numbered

and thelr true numbers not known.

These are 1egs_in respect of which the docket.
-~ numbers have heen altered otherwise than through the

carbon. Becauge only 4 are in guestion in any reapect,
only 4 can be affected but it is wlikely that anything

like that number are.

If‘the.é most over sversge were wrongly numbered
their total volume would exceed sverege by 2,773
puperficial feet. The Defendant may legitvimately argue
that the Plaintiff has falled to prove that the volume
of each of these pess@bly wrongly numbered logs wéa
actually as stated. There_is'aeme doubt as to the
sotusl total messurement in respect of the logs in this
eshegory but having regerd to the fact that 163 out of
167 ave correctly aumbered and measured, I think fthe error
if any could ncﬁ excesd 500 superfloclal feet. 4n .
adjustment of 500 sugerfieiai feat should he made in the

Defendant's Lavour. ‘ ‘ .

- It is also wrong fox the Pleintiff o have
cleimed sversge measurement for logs of which it lows

‘the numbers and cen sgcerialn the correct measurement by

i
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reference to Foreatry Department tpatuimet.

An sdjustment in this respect however favours
the Plaintiff. The logs in gquestion sre 353, 382, 383,
T 408 end 409 =md the dpeburns® gre in evidence and show

that thelr maaaufements are as Follows, namelyie

353 1,158

382 2,068

383 15695

408 2,318

oy 1,002
Bs449

TN

1 also think it was wrong forthe Plaintiff to
_claim in respeet of un-numbered logs for the average
‘aalounlated with referenee to ‘the whole period it was
oparating. M. S&ndbach's evidence was that it should he
galeulated with refarence to each month of operating.
Aeqordingly ﬁh@ average for Janusry would be caloulated
with reference to the yumbered logs Gelivered in January,
of whish the volume was known. The total for January as
shown in Exhibit “G* was 86,602 superficlal feet or p
1,008 per log.

Howaver lcggA353g 382, 383 snd 409 have to be
brought inko the aveiage céleulatign and produce. s bobal
of 02,725 for 90 logs giving an average of 1,030.2 par log,
ot 1,068.7 '

As to the 74 logs™in Bxhibit ®EY belng 69
unynumbered logs and thé.s nunhered but avermged logs, the
true ﬁeasuremant 18 therefore 69 logs of averege 1,030.2,
aupérfieial feet a total of 7%;984 superficial feeﬁ
and for the 5 logs, 8,441 superficial feet.

G
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The corrscht total measurement therefore should

'yes«
200 logs
addition corregted 214,754
69 logs
{un-nuvmbered) 71,084

5 numbered logs

previously averaged 8,441

- e

294,279
Less adjustment in respeet
éf logs of which the
numﬁera{m&y be incorractly

atated : ! 500

Total 293,779

For this the Defendsnt ls ilable 4o the Plaintiff

for 32/- less 6/~ per 100 superficlsl feet, & total of
&5,8199 1 .

The ﬁ&fandant seys howsver that the Plaintiff aia
not fell, emiz and haul all of the 274 logs. In fach of
thdsg delivered 107 had been feiled.by the Defendont and
only 167 of those delivered were felled by the Plaintiff..
Mr.-Kil&uﬁf argues fweﬁ'thia tha% in respect of ab 1@&5%
107 of the logs delivered %he Plaintift? is not en%itled o
32/- {less 6/=) besaume the 32/~ was peyeble only in respect
- of logs whieh the Plaintifﬁ did all three operations of
'felling, anigging and hauling.

- I find that all the Aogs delivera& were sniéée&
and hauled but it is true thot the Plaintiff 4id not fell
107 ﬁf the 274 &elivar&&@ I do not egree with Mr. Filduts's

ev;

. contention, I think the praper interpretation to be




_pluced on the conversations and conduct of the partles

relative to the torme Qf the contract is that the Defendsntd
promised to pay 32/= per 100 guperficlal feet in reepect _
of 81l loge which were brought’ Yo the Mill from the foresd i
by the ﬁefenﬁant. the contract was to fo the Defendent’s
logging and veferences to felling, snigging and haulling were
only tb such felling, snigging and hauling as might be

necessary to prooure and bring the loge from the forest.

Bmeh party knew that there were many logs on the
ground end Mr. Starke knew that the logs he was getting
throughout most of Janusxry wers those which had besn felled

by the Defendant. Vet many of.theéa gre the uwnenumbered

logs in respect of which he agreed to average the volune

for the purpose of caloulating payment undex the contract.
Further, when the Plaintiff submits 1ts sccount as at 25%h
January, Mr. Sturke conmidered it wes in order. T4 clalms
32/= for meny logs which ¥r. Sharke knew were not fellsd by
the Plaintiff» The baakgrounﬁ of the contract was thet

Mr. Starke was deaperate for logs and although there were

1ogs on the ground the parties contemplated that the loga

on the ground would be brought in amd that the conbract would

extend beyond the time mnecessary to bring those to the M1l
and would ge on fer th:ee~ﬁcnths to test the reasonableness
of the finsncial arrengement after which they both hoped

for & long period @f‘operaticn,aﬁ gome negotiated.priée.

Tha Plaintiff wag expeeted hy the Defendsnt 4o

bring in ail logs evailable end to make more available by

commenaing felling forthwiths I helieve that Hv. Sanaera
and Mr. Starke wnderstood ong another gulte well on tﬁesé
points. Mrs Starke gave svidence for the Plaintiff but no
suggestion was put to. him hv thﬂ Defendent uhat the contraat
to pay 32/« per 100 euperfioi&l feet was exclueive “of the

logs already o the ground on tat Janua;gg I think hs would
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have been.very gurprised by such a suggesilon.

_ T4 is to be observed that in lenguage very like
that used by the partieze the Defendant Compeny's Minute of

oond December, 1960 recites a Resolutdon of the Defendant’s

Direotors thet Wthe Compeany conbract for Senders Transport
Compeny to do the Compsny's legging for 32/~ per 100
guperficisl feet log volume delivered to the Will in
sccordance with forestry returns for s three months’ e
perio& from 1st January 1960e Sanders Trensport Company
agresd %e pay G/m per 100 superficisl feet log wolume for
Yhe Gompany‘s traator and vehlcles as reqnireﬁ, Sanders
Trgnaport Company being responslble for fuel, oil and

repairs to the Company‘ts vehielés end tractor.”

What was to be doﬁe was "the Company's logging.M

This meant getting logs from the forest and doing such

folling, snigeing and hauling as was necessary to deliver
them at the Defendant's Mill. If some logs 4id not reguim
+0 be felled or aniggedlth&ﬁ was just sn incident of the
raquirements of"the Company's logging' during the

relevent period..

In ease it should be that on the correct view of
Yhecontract the PLaintiff is only emtitled to 32/w less 6/~
per 100 superficial faet for frees aotuslly felled, snigged
and hauled by it, I make certain findinge: I find that the
Plaintiff folled, snigged snd bewlod 167 logs. 1 #ind
alsoe thet it felled 60 loge which 1t wee wnable to deliver

. to the Mill because the conbract came to an end.

T4 is olear in my opinion that it would be’
entitled to & fair and reasonsble remunerstion for siggling
end hsuling the 1&? logs it diﬁ not fell. That work Waé
aceepted by the Dafenéanha I% ig c¢lear alse I think thet it
would be entitled to a raasGﬁable repuneration for felling

the 60 loge which were not snigged or hauled. T think
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this follows from the eiroungtancss in whlch this work

was done snd from the fact that the conbrect was wrongiully

brought to an end by the Defendant in that the Defendent

- made further performance of the contract by the Plaintiif

impossible by failing to pay the Royalties to the Yorestry
Department upon which the removal of logs wes conditional..

Logs which %he‘Baf@nd&nﬁ wan bound o meke aveilsble were

.not svailable becsuse of bhe Defeundant's deiaulfa In

these circumsbtances the Pleintiff would be entitled bo
ressonable remuneration for Wérk aommencad but unca@pleteﬁ
becsuse of the fawlt of the Defendant. Compare Lodder, ¥»
Slowey 1904 4.C. 442. I think it is a gownd spproach to
treat the 26/« per 100 superfleisl feet as a falr

remumeration for felling, enigging snd henling, end X B0

Pind. It follows that the Plaintiff felled 227 and snigsed

and hauled 174. 4 fair remuneration for the whole of the

Plaintiff's work would be 26/« per 100 superficiasl fa&t

for 227 logs. In respect of 47 loge smigged and hauled
s falr vemuneration would in my opinion be such portion of

26/~ as vepresented the work of enigging and heuling.

The only infﬁrméﬁion_l have as to the relative
rotes for each separete operation of felling, sulgglng and
hauling is given by Mr. Flower whose evidence ls that the
retes would be in the ratio of 3 for felling, 10 for

snigging and 9 for hamling. This meens that in respsalb

of 47 loge snigged end hsnled but not felled » falr

remuneration would be 19/28nds of 26/e, nemsly 22/6d.

" Aspessing these 10@9 a8 average Logs ﬁhay would constitule

- 51,026 superficial feet in respect of which the Flalntiff

would be entitled o 22/64 instead of 26/= per 100

guperficial feet. This would result in a deduction from

the amount otherwimpe due to the Plaintlif of £86.14.0.

1t remains to conslder the Defendant®s counbere




olaim. In my view thim must fail in all respects. It
Epmprisea s oleim that the Defendant is entitled to racévgr

from the Plaintiffte

{s) £1,260 for hive of two trucks with
| timber jimkers sttached.
(b) £1,260 for bire of DT tresctor.
(e} &84 for supply of two truck drivers.
(4) &28 for supply of a tractor driver.
(e) £210 fér supply of & European hushmern.
() £146-§or supply of eight tree~fellers.

Theas couwnber-cleims total £2,982.0.0.

As to £2,520 representing items fa) and (b) -
~of this dounterwclaim, I dd‘not think & elaim in regpeeﬁ
‘of 4t should have been brought. Although & doubbful bwt

plangible claim may legitimately be li%igateﬁ,‘thisfclaim
does not fall within that cakegory. There is obviousiy no

basls in the evidence upon whieh the clalm can be supported.

In addition the slightest lnquiry would hawe
shown the Defendent Compeny's Directors that the Defendant
did not in sny relevant sense supply any of the workmen
referred to in claime (o) (4) {ej and (£) and that the
Plaintiff bore the expense. of all workmen who worked for it

 in the contract. In effect, these clalms were abandoned

at the hearing.

. The aetlon proceeded on the basis that there
was in thecounter-olalm as élaaﬂed iﬁﬂi&&ed g claim for
damages for failure by the Ei&intiﬂf to maintain end return
the Defendant's vehicles in g&o& working condition.

Eowevsr no allegation or partiealara of such failure appear

LN




g the pleaamga., fﬁh@*attemp%mae at the trisl to
: ,smpparﬁ the’ auggesﬁinn thaﬁ there was & Ffeilure for which
| the Plaintif? was 1&.31:1@ wos extremely wosk and so fer

"Was 1% went %c auppart a aansa of aatiﬁn gnite incomplete.
Some eviaﬁnce was givan by. Mrﬁ Flewer thet the tractcr
1_and ﬁhe vehiel&a wﬁra,aux of conaiﬁion in some respects

| ' ;when he saw. ﬁhem.aama ﬁima after the Flaintiff'ﬁ eantraet |

' hag eama o an ands buﬁ it wuulﬁ be diffioult to agaess

.. the. signifiaanee of thia eviaance even if 1% ware accurate.
However ﬁhia evi&enae ig nmt supyarted where if sound
it eould be supparte&g an& g Fiower'a approaeh -anfi his

; &emeanbur were such that in my visw his oredit in this
cage lLe matarially affacte&q As‘a yvesult T would not be

w-prepage& $o act upen this évidsnce.

S0 far as the pleadings are concerned, I have
decided the case by reference to the issues fought;at the

trial end I treat any neeeasary smendments ag having been
made, i :

As ajrasul#}li.giva j@dgﬁanﬁ for the Plaintiff
£or £3,819,2:0, with eoata;‘éﬁﬁféismiéa:ghé pounter-claim
with costa,

JUDGE. -




