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This was an appeal against 0. conviction for supplying to 

a native one 'WESLEY ELIAS intoxicating liquorco~tror,y to Section 

5 of the Liquor (lbtives) Ordinance 1953-1958. The Appeal was as 

to sentence only, The sentencQ imposed for three months' imprison­

ment with hard labour. The Ordinance in question f.iXes imprisonment 

for one year as the lDIl.:x:imum penalty and makes no express provision 

for the imposition of a. fine instead of imprisonment. 

In the case of Overbaok v. Beattie (Appeal No.9 of 1960 

(N.C.)) I declined to reduoe a similAr sentence imposed by tho 

Stipend:illr,y M:J.gistrnte at Lae. . I drew the inferonce, which was 

drown by the leaVled Mlgistrnte in that case, and also by the 

learned Magistrate in the present case, that when ~ction 5 of 

the present Ordinanoe replaced Section 3. of ~he Arms, Liquor and 

Opium- Prohib:l..tion Ordinance 1921-1936.dikle languageJ of tre Ordino.nces 

disolosed an intention on the part .. ot the legislature to do a.way 

with the practice of impo.~f\¢. ,J:ines .in cases of this kind. Tho 

Arms, Liquor and Opium Probil>itiC?n Ordinanoe ha.d exprossly provided 

. that the peno.lty was to be £290 or imprisollll1ent for one year, or 

both. .~n .. ,thc Qrdino.nce of 19~3 the sale p~nalty is imprisonment 

for one year. 

" In the case of Overoock v. BaHt'tic I did not have the 

a ssistance of Counsel's argument for the Defence. Ix,th of these 

~~~S were. heard on Circ.uit, but in the present Ollse I have been 

c' yer:Y. . gr,oa. tly assisted .by t!1e. argument submitted . by Mr. Lalor on 

behal~pi' . the Appollant,. and I think t,gat·, in .consequence the 

viows v)].i.ch I exp;ref;lsed .. in Ovor1:eck's C(lse ought to be revised and 

ra-sta1;og,. .' " ..... i :,1'1,:;2 ,:.' :" 

.,c.~ Lal-oi' Iks a:r-gued \.lith considd1"ll'hle"force thaii"the 

Ordintihco of ':'95J is" in many -respocts··n.h :~kbfi.llg · an~ relaxing 

ordinlinco and -ntlt -6no whicll' gtves nny gcrl~rO:l' 1'nctletiti'bn of a i 'J ,. 

llhardenirigll ' 'ar i-tho 'legis1atichi~ " The eariicft°~l'lci d~:it -i,ith 
!; ,i. l.i"L 2~ X ,j 1. . ,j ~ ~) 1\":1, .. : ;:.. ~f>lvlt 'lriF.I ;~ ~~~;. •. '. 
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t1rearms, . , 
Court was given a 'Ve~#1:~~~~~~~~n as to ,bOth theql,1Alltum 

and the nature of the penalty to be imposed. In the 1953 0rd1Ja.0 

ance liquor was dealt with on its own, and M1o. Ialol' argues that 

I should only infei- that the l~gislature has indicated that it is 

the penalty of impridhwul~i.Wa.:1.t~l'8ga;i'da, pr:1Da facie, as the 

appropriate punishment for cases involving liquor. Beyond this 

there is nothing to indicate that any penalty is to be more severe 

than under the old Ordinance. Further, the new legislation is 

··:.p8.ssed ·:with a presumed knowledge of the existence of powees vested 

'in the Court by other legislation or otherwise, and it should be 

readily inferred that the legislature did intend that the Court 

should, in the ordinary course, resort to an existing power to 

impose a fine if it should see fit. 'It would ,have been simple, 

had the legislature intended to take ·away a power to impose a fine, 

for the new section to 'have carried a proVision to this effect. 

It is an unsatisfactory process to draw inferences as to 

legislative intention unless there are clear indications in the 

words ' used as to what the intention may be. I agree that the Court 

should not pursue inferenoes beyond this stage. However, the 

intention, whioh must be a.rrived at one way or the other in the 

present case seems to me to be indicated to' this extent; that in 

seleoting only the proVision as to imprisonment, the legislature 

has by implication rejected the alternative of the imposit'ion of a. 

fine. This lilly or may not be caused by any change of 'view' as to 

the seriousness of the offenoe, and 'in the ~ light of Mr~ Lalor's 

argument, I think that r should not infer that ' there was any such 

change . .... , However, r adhere to the view previously expre saed to this 

extent; that the legislature did contemplate that the normal punish­

ment would be imprisollll1ent e.nd.Jv.s by implication rejected the 
, ., .' . '," 

alternative of. the imposi~ion of a fine. 

Under Sect~on 207(2) ' 0£ the District Courts ' (New Guinea) 

Ordinance the Court is 'authorised to impose a fine for an offence 

in the circumstances specified in that Section if it thinks that 

the-.- justice of the case will be better met by a fine than by 

imprisonment. Since this Section applies to other Ordinances past 

or :future, it must be read, together with Section 5 _. of the Liquor 

.(~Hv.es) Ordinance ot 1953 with the in~erence whioh r have 
, .1.. •. ,...... . . 

.Rl1'yi~~¥ly . indicat~d as to the intention of the Legislature in 

. i \ ~JI~if?g the latter provision. S ection 207(2), and -tho oosts in 

Section 208, are today somewhat out of date, and it is difficult 
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~inks affirmatively that. the justioe o'f the case will be better 

met by a fine than by impz:isonment. Impriso~nt ,for twelve 

months would be the equiva,lent of a fine ot ,.f:l00 or thereabouts 

but the fine imposed must not exceed £25. A fine a1' £25 is the 

approximate equivalent of imprisonment for about three months. 

Pending some further expression of legislative intention 

in the matt~r, and in the light of Mr. lalor's argument, I am 

prepared to conclude that the Court may impose a fine of up to 

, £25 in ce,ses where it would impose a sentence of no more than 

" ,:..~e_ /II1:t~tl].II ,'J imprisolilnent, but that since the l~~islature appears 
--, -, . ...... 

to,, ~Y:~J .9,p.n1!~lated 'in the later Ordinance thB..t, ~ , f,,+n~ should not 

be im'pc?~e\i ,as Q' normal practice, and since it mus;~, appear a.~,:i:nm­

'I , ~,~ve:w.:t~ ,justice requires a fine :re.ther than impfisonme!lt" ~he 

Courtsho41d ,not exercise the power given under ~ec~ion ,,2q7(2) 1" 

unless a fairly strong case is made out to show that by Su?~) a 

course justice will ,be better met. , , 

I think that the alternative power, if available, to' '' 

release a first offender, upon a J;3ond, ought in many cases to , be 

regarded as more approp:t1ate. 

I have had some difficulty in the past intega~ding the 

provisions of the Criminal Code set out in Sections 19(9) a nd 656 
.. . . 

as applicable to proceedings before Magistrates for offences ,-

arising otherwise than by virtue of the Criminal Code. Mr. Lalor 

has referred to Connolly v. Meagher (1906) 3 C.L.R. p. 682 and 

Iavisson v. SkJayps (19/.,2) 36 Q.J.P. l22. In the general dearth 

'of authority ' on the subject these two decisions do much to 

intensify the present problem. In Copnolly v. Meagher, Sir Samuel 

Griffit h, in delivering the judgment of the High Court of Appeal, , 
treated the provisions of the Criminal Code authorising convicted 

j : 1'· • 

persons to be released on Recognizance as applicable to Magist:re.tes • 
• ',l,'i (i',i' 

The context of Sections 19 and 656 lends no support to thia ' view, 
• '., :~ I 

except in cases where under the Code -j~iscU.Qti<n1 is- .:c'onferi-ed · 

upon Magist:re.t~swho try cases s~r~.. .Itl i/t clear ,.f l"Ol1l the ' 
.'. ,e; j..,J .., 

report ' that ;rthe ' Court was not concerned ,to ,jJon!3'\i.r.Ue ,~ctiong 19 
. .1.1'·' .1 ••• . • 

or 656 of the Code, and it ~e8, not , &;p~r ,that the precilie \iording 

of these provisions was considered by the Court. 
..4 
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appears to have held the view that if ~se . sections of ~ Code 

did not apply to Magistrates, then the M!Lgi,s~tes Day have had 

no power to relea~e an offender on a llecogni~noe. 

The difficulty which I feel at the present time is that 

none of this discussion as to a particular power arising by virtue 

of the express provisions of the , C~~l Code would have been 'of 
';' ,\ .. 

any consequence if, ' in ei'\iher, case, the Court ha,q. J f4ke~ t6~~'1rl:Bw 

'.L.,. cthAt ~ ' ~~6h 'express' stat~~~p;. ' ,proyM¥?n was need~~ "l!o cq~e,~ \ such 
·" s.':Power upon Magistrates. I:tY. , ~ecific , diffioultytAEl~.fI?r.e ha.~ . . . . 

been to endeavour to find some ' clear 'authority on thf~, R.9:i:.ptoi' cJ 
",. , - 1,1 \ _ 

It appears to me that the position i~ tha~ ~~~ que~tion 
~, I· V I;" 

is not one which requires some specific jurisdiction 'tb be conferred 

upon Magistrates. At Common raw, Justices and Magistrates by 

virtue of their Commission were authorised to bind persons by 

keep the peace, and such a power has been freely exercised, either 
upon a specific complaint alleging a threatened breach of the 

peace, or in the course of proceedings involving a breach of the 
peaoe, at the discretion of the Magistrates. The power to bind 

over a person to be of good behaviour is a much wider power, the 

precise origin of which as a matter of legal history, is somewhat 

obscure, and whether the original ~uthority for this practice is 

to be found in the terms o~ the old Commissions of the Peace or 

otherwise is open to some conjecture, but there is no doubt that 
" statutorY 

the power has been exercised in the absen~e of express/~uthority 

for a very long time. The process has been described by Lord 

Coke and by Sir William Blackstone as preventive justice. I think 

that the exercise of this power was not regarded as a matter of 

jurisdiction which requ~es to bo confe~red upon ' a statiit"6ry' Court, 
. . ~ '-

but rather that it is merely a technique, developed by the CoUrts, 
'. ,-' 

in imposing punishments within the , sphere of discretion ·which is 

left by law to the Courts in deciding questions of p~shme.nt. 

On this view the only quostion which remains is ~~ , to 

the oxtont of the discretion which is left to the Court. If 

that discretion is wide enough to allow the Court t<;l uSC3 this 

technique in cases where .the Court considers it appJ,'~jlpr:W,te, , , 

then the Court has undoubted power tq !la , so without the , ~.crEl,~~+ty 

J;Qr c'~.'!iing some express statutory authority. 

" J: ~ , 
", 

' •• 5 
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As to tho question ~ of' discretiOn ili"aWar~~~g'-punisl'l_~~'" 
the general position is ' tfult 'a PI9~l'ty "nolllinB.ted liT s~tut~; t4.:f~U'1i 
further eJCPfess prov~sfaD,is to ~~. taken as the ' .imum penalty 

for th~ particu1B.rof:t.'Eitl&eo" l:The Ordkances Interpretation ' ~dinance 
1949-1959 Section 17 pres~:k;es this traditional viev.. UndGr tfiese 

cirQ1#D1stances where only ' a maximum penalty is stipulAted, the ~mount 

of the penalty to be imposed in any particular case is left entirely 

to the Court, and the Court is not bound to impose any penalty at 

all, if the circumstances \./arrant such a course. I accept Mr. , 

Ialor's argument that in such a case the penalty which ought to 

be imposed is a question which is personal to the accused himself • 

• ~.i : if In these circumstances it is open to the Court, especially 

..r~o; q;he case ota:}',:i.rst offender, to adopt the technique of 

' pi-evention of crime in Heu of punishment. At the same time i.t 
~ .. ,~ 

must be remembered that releasing a convicted person upon a Bond 

does not in itself constitute punishment for an offence, but is 

in effect a means of affording an accused person the opportunity 
.' , ' ')-1.' 

to exp~te his offence by entering into an obligation to uphold 
, c,,), 

tho law, subject to tre condition that if he should fail to carry 

our his ' obligation he will receive the punishment appropriate to 

his offence. 
L.!:,.; 

In the Territory, since ¥to ,G?,urts have such an important 
. . . i/"... . . 

educational role to play, I think that it is of the"utmost import-
. J. l ' · .~:L' t ' ,iT/,{ . • 

ance tha t they should freely exerc,ise the'ir powers ' when dealiillt 
f ' ,I (- •••• • •• _'- -

with first-offenders, to encourage th~se plople" ' t(~W!l.ssume new 

responsibilities of this kind, and to direct th~ii- "sfforts towards 

achieving a greater undersUnding of 'i&gnl ' reSponsibilities. 

' :1. I think that the present ~'se is one in which no harm 
J. -..!(j'l 

would be done, and much good could possibly be achieved, by 

affording tho present Appellant ~he ~p~ortunity to plD.y a responsible 

part in relation to this very difficult question of native drinking, 

and the supply of liquor to natives. 

I think that the learned Magistrate might well have been 

prepared to exercise his discretion if he had felt that he was at 

liberty 'to do so, but the general view has be~n that in relation 

to this question the Ordil¥lnce has remove'd ' this question from the 
1 " , 

discretion of the Courts. 
;. ), 

.. Since I now accede to the .a~gument that this is not the 

case, the particular position of the Appellant neodsto b~ 
" 

considered to"see wAI;l,t.her':thero al'e sufficient 'groWlds for, exer-

cisi,ng this discretion in his favour. 
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native collllllWlity, and it 1s quite well ~wnth8.t ' very many members 

of this community consume substant~l' quant1ties of liquor and 

Mve done so foz: very many years. It is , in this CQntext that the 

social obli~tion assumes considerable force, yet oreates ' 

difficulty for the Court. 

, ,The Appellant has an exemplary record of service to the 

public, and is well known to tho Court as a very efficient Intel'­

"preter from English iqto two languages. If the policy contemplated 

" by the Ordinance of 1953 of allowing certain natives or classes of 

natives to drink had been implemented, one would imagine that the 

Appellant and many of his ~riends and social acquaintances would 

be amongst the first who ,WOuld quali..fy for exemption; nevertheless, 

the Appellant must realise, as he undoubtedly does today, that it 

is going to be extremely difficult for the authorities to relax 

the stat~t~ry 'prohibition on the supply and consumption of alcohol 

for natives, if, by reason of social obligations and practices 

subsisting 'within native communities, persons in whose favour 

permits are granted, are going to find themselves under an 

obligatiOn to supply liquor to othors in whose favour exemptions 

have not 'been granted. 
r· [ 

This is tho IIICIBt obvious problem which stands in the 1.Jay 

of relaxing the law, and the Appellant himself, who is in a 

position to understand the problem from both sides, might do much 

to he1p ,resal!re tho difficulty. However, he must rea1;i.se that in 

the meantime he must be particularly careful to avoid committing 

offences of this kind, for not only will it destroy his presont 

good character, but it will also aggravute the problem to which 

I have referred. 

If the accused is prepared to undertake the responsibilities 

involved in entoring into a Recognizance , to be of good behaviour 

fo'rfr'l>eriod of twelve mon'ths, and to come up for sentence if Il:nd 

when called upon during that period, I think that no harm wouid be 

,C\Q.pe,for if he cannot maintain the obligations of the Bond he will 

understand that he will still have to serve a term of imprisoment, 

for it seems to me that there is no sufficient reason tn· the 'present 
" ',I ',' ;" 

case to allow the Appe1lant : the alternative of paying a fine'. 
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that the disoipline and l'fiIstre.int involved may well prove tot» 
of more value ultimately than the imposition of a term of 
imprisonment. 

In caso it should be necessary at any future time for a 
sentence to be imposed upon the accused, I should indicate that 

in all the circumstances of the present case and in the light of 

tho view which r have now taken as to the effect of the present 

statutory provisions, I think that one month's imprisonment would 
be appropriate. 

o R DE R. 

Order of tho District Court at Rabaul varied to the extent of 

setting asido that part of tho Order which imposod a sentence 
of three months' imprisonment and substituting in its place an 

Order that upon ontering into his own Recognizance in the sum 

of £15 to be of good behaviour for a period of twclve months 
and to come up for sentence if and when called upon during 

that time, the Appellant be discharged from custoqy. 
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