
SUPREMX COURT OF T I B  TERRITORY OF PAPUA-.W NZN GUINEA 

TERENCE LEONARD DETTON 
(Appellant) - and - 

VERDUN BRIZN McNEIL 
(Respondent ) 

The Supreme Court,  (Brennan, A.J.) i n  i t s  ~ ~ ~ e i l a t e  
J u r i s d i c t i o n  a t  Port  Moresby, on appeal from 

convict ion and sentence by Court of 
P e t t y  Sessions,  Port  ~ o r e s b y ,  

30th May, 1960. 

Crtminal law - s t a t u t o r y  offences - pelis r e& - onus of proof. Mens r e a  - agrancy Ordinance - drunkenness. 

Appellant wq8s convicted of being i n  t he  cabin of one 
S., deck-bo: of the  M.V.MALQITA withoClt lawful  e x u s e .  - The offence took, place a f t e r  midnight when Appellant,  
who had been dr inking  f o r  some time, was discovered 
when S. awoke from sleep.  

: ( i )  the  conviction was co r rec t ;  
(ii) t he  proposi t ion t h a t  1- because 

disproof of a c r iminal  purpose 
a t tendant  on a t r e spass  i s  an 
answer t o  a charge, t he re fo re  a 
conviction cannot be supported un- 
l e s s  the  informant can point  t o  a 
s p e c i f i c  cr iminal  i n t e n t  on t h e  
p a r t  of the  t r e spasse r  ignores t h e  
words c rea t ing  the  offence and 1nvert;s 
the  onus of proof; 

( i i i )  drunkenness i s  a defence only t o  an L- 
offence of which i n t e n t  i s  an e s s e n t i a l  
ingredient!  

( i v )  s p e c i a l  reasons e x i s t  i n  t h i s  case which 
warrant a reduct ion of the  penal ty  ac- ,' 
t u a l l y  imposed. 

Norman White, f o r  t h e  Appellant. 
Paul Quinl ivan,  f o r  the  Respondent. 
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DETTON V. M c N E I I ,  2. 

BRENNAN. A.J . de:.ivered t h e  f ollowing judgment I- 

The Appellant br ings  t h i s  Appeal aga ins t  a convict ion 

under Sec t ion  4(2) ( j )  of t he  Vagrancy Ordinance! i n  t h e  

a l t e r n a t i v e  he complains t h a t  t h e  pena l ty  i s  excessive.  The 

Sec t ion  i s  i n  these  terms 8 -  

Whosoever i s  without l awful  excuse ( t h e  onus of 
proof of which excuse s h a l l  l i e  upon him) i n  o r  
upon any dwelling-house, warehouse, shop, cQach- 
house, s t a b l e  o r  outhouse, or  i n  any room of any 
dwelling-house, warehouse, shop, coach-house, 
s t a b l e  or  outhouse, o r  i n  any enclosed yard,  gaxden 
o r  a r ea ,  o r  i n  o r  on board any s h i p  o r  o the r  v e s s e l  
when i n  T e r r i t o r i a l  waters o r  ly ing  or  being a t  any 
p lace  wi th in  t h e  T e r r i t o r y  or  i n  any cabin of any 
such s h i p  o r  i n  o r  upon any mine o r  claim or a t  a 
p lace  adjacent  t o  any dwelling-house, warehouse, 
shdp, coach-house , s t a b l e ,  outhouse, enclosed ymd,  
garden, a r e a ,  sh ip ,  vesse l  mine or  claim s h a l l  on 
convict ion before any j u s t i c e  be l i a b l e  t o  inpr ison-  
ment with hdrd labour f o r  a term not exceeding one 
year." 

Some b r i e f  re fe rence  t o  t h e  f a c t s  i s  necessary  t o  an -- . 
understanding of t h e  ~ubmiss ions  which f ofiow. The A2yellant 

, came aboard a s h i p  i t  t h e  i n v i t a t i o n  or  suggestion of a member ..- 
of t he  s h i p ' s  comrany. Before h i s  a r r i v a l  and during h i s  v i s i t  

t o  t h e  sh ip  he con3umed q u a n t i t i e s  of l i quo r  such a s  t o  a f f e c t  - .. 
him considerably.  He then  en te red  t h e  Complainant's cabin,  

apparen t ly  swi tch~ai  on t h e  l i g h t ,  was se ized  by t h e  occupant, 
Y 

but escaped temporar i ly .  It seems p l a i n  t h a t  he knew ?[.:ere 

he was and equal1y:pld.n t h a t  h i s  conduct was the  hazy, somewhat 

i r r a t i o n a l  behaviour of one who has no c l e a r  i dea  of t rhckhe i s  
. L' 

doing and no c l e a r l y  formulated i n t e n t  t o  do any s p e c i f i c  form 

of wrong. 

It i s  submitted t h a t  t he  Sec t ion  imports wrongful or. 

unlawful i n t e n t i o n  as  an e s s e n t i a l  ingred ien t ;  t h a t  proof of a 

bare t r e spas s  i s  not wi th in  t h e  purview of t h e  Sect ion.  The 
' 

Sect ion  does not s a y  so  i n  terms. It then  becomes necessary t o  . * 
consider  whether such a cons t ruc t ion  i s  n e c e s s a r i l y  w i th in  t h e  

intendment of t h e  Sec t ion .  The a u t h o r i t y  f i r s t l y  r e l i e d  u ~ o n  i s  1 



Carter  v. R e a ~ e r  . In  t h a t  case a woman, who, with t h r e e  
l 

de tec t ives  en tered  t h e  informant 's  house i n  t h e  erroneous be l i e f  

t hd t  .her husband was t h e m  committing adu l t e ry ,  was convicted on 

the  foo t ing  of an i d e n t i c a l  Sect ion,  but success fu l ly  appealed. 

Hood J., point ing out t h a t  her  honest be l i e f  i n  her r i g h t  of e n t r y  

had not been negatived, said:  "It i s  a cr imina l  s ec t ion ,  and i n  

t h i s  sub-section t h e  burden of proof i s  placed upon any ?erson 

found on the premises; t h a t  person must show t h a t  h i s  gresence 

was not f o r  any c r i n i n a l  purpose, I f  he does t h i t ,  h i s  t r e spass  

i s  e: cused, hot  meiely because he had any r i g h t  o r  any b0i.i-f i n  

any r i g h t ,  though :hat would be s u f f i c i e n t l  but simply by t h e  

absence of any wr4 .I& in ten t ion ."  
m l h e  c a ~ ?  i l l u s t r a t e s  t h e  dif: iculty of applyin: words 

designedly broad 'l,o cases  where the re  i s  no moral t u r a i t u d e  on 

t h e  p a r t  of the  Defendant. This woman was "Irithout lawful  

excuse11 i n  the sdnse only t h a t  she had no answer t o  a c i v i l  

t r e spass .  It was held t h a t  such a case was not w i th in  t h e  

purview of the  Section. But t h a t  does not a s - i s t  t h e  pos i t i on  

of a t r e spasse r  aga ins t  whom are proved circumstances of 

aggravation. In  p r i n c i p l e  t h a t  appears t o  be co r rec t  and 

au tho r i ty  sugports  it. The F u l l  Court of V i c t o r i a  i n  Haismaq 

v. Smeic& at p.628 s a i d  i n  re ference  t o  t h e  phrase - %nust 

show t h a t  h i s  presence was not f o r  any unlawful purposeN - It 
i s  not d i r e c t e d  a t  behaviour t h a t  may, because of an infringement 

of some c i v i l  r i g h t s ,  give r i s e  merely t o  a c i v i l  remedy; it is 

designed t o  make punishable conduct t h a t  i s  prepara tory  t o  o r  i n  

fur therance  of some c r i n i n a l  purpose, o r  which, by reason of i t s  

v i o l a t i n g  recognized s tandards of decency, t r a n q u i l l i t y  and 

decorum and t h e  accepted usdges of t h e  mmmunity, is l i k e l y  t o  

put occupants i n  f e a r  o r  apprehension +nd thus  j u s t i f y  a binding . I 

I I 

over order." I 

u w c s n d e l l . ,  upon which Mr. White a l s o  r e l i e d ,  

does n o t  appear t o  me t o  assist him. .. 




