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PAPUA AND NEW GUINEA)

MDONALD AND OTHERS w. THE AIHTHT¢TRATION

This is an applicaﬁian-to stay procesdings in sn sction ferhdamages
in consequence of a sebtlement arrived at between the parties, Since the
Plaintiff is an infant the order sought. involved the sanction by the Court
or a Judge of the terms of compromise, - ‘

The. material before me was inadequate for the purposes of the spplis-

abion and this being the first application of ilts kind in the Territory for

many'years, Twas invibted by Coungel to indicate what practice ought to be
folloved in these cases,
h The requirements of the law are readily ascerbdainable. It must be borne
in mind that the infant has a legal right to a cause of acticn and to have
that céuse of action determined in Gue course. He has neither a legal right
%0 a compromise nor the legal capacity to make one, gnd his lark‘of capacity
involves the consequence that no settlement can displace the cause gf sction
without tlie ganction of the Gourt. The Cowrt must have befors it proper
material to enable it o arrive at an affirmative conclusion of fapt that the
propoged compromise is for the benefit of the infant, T this conclusion is
réached and the compromise sanctioned it becomes binding upon all parbies.
There is no presumpbion that a settlement, even for a éubstantial figure, is
for the infant's benefit.

"In order to reach a conclusion that the compromise is in fact for the

benefit of the infanit, the Courl or Judge will congider all circumgtances which

in the particular case sppear to be material, Usually thesc will include the
probalble chances of success or failure in the acbion and the Financiol
consequences; the amount which may reasonebly be expected to be awarded and
recovered if the archion is soccegsful; and any circumstonces which may be
likely to prevent the acbion from being properly or adequately presented ab
trial (not being dus to the resources or inclination of the next friend vnless
all other possible rescurces open to the infant are exhausted),

The Court may rely on the opinion of Cowlsel of stending and experience
in arriving at a conlugion that a compromise is for the benefit of an infent,
bub in many casges in the Terriftory a Judge will have to be in a posgition
to form his own independent judgment on the setblement.

The Court, even if of opinion that the settlement is for the infant's
henefit, will not sanction it withoubt the express consent of the next friend
or guardian and the approval of the infant's legal advisers. (See In Re Burcholl
[{(1880) VI Ch.D. 41)e If there is‘any diségreement on the quegtion, the next
friend or guardian may be removed and replaced if ﬁpon investigation the refusal
to congent appears dmproper, but the Couwrt will insist that all pertics respons-
ible al the time of the application approve of the compromise before sanction
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The age of the infant is another important considerasbtion and if able bo-
mderstand the matbers invelved, the infant should make o separate affidavit
giving his own views and reasons, In some cascs in England the infant is .
&equired bo be separately represented by Counsel and in cases where the infant
is not considered eréuffieienﬁ age to hold g firm independent ‘opinion, the
assistance which can be rendered by independent Counsel ropresenting the
infant?!s point of view becomes j@creasingly.importanﬁo

The 6onditicns preveiling in the Territory may give rise bo special
congiderations but too much stross ghould not be laid upen gebgraphical
ponsiderations, since this Courht ls propared -boi oonsi_dér applicationg for
évidonge to be heard in any of the large numbetr of eentres visited by tho
Court, and since there are no civil jurles there is little if any disadvantage
in‘ﬁéving gvidence taken at differemt ‘idimes and plascep, or in having the
étidence"of withesses in Austrzlia or elsewhere baken on commission. s There
'is no reason why Litigation in the Torritory should be conducted less exped-
itiously or less efficiently than elsewhere, and guestions of expense alone
afford poor reason for compromise. Vhore this may amouvnt to a motive, special
ﬁcrutiny-ig'called for to ensure that the infant's own interest is not beling
'éacrificedg and separate and indopendent advice from Cownsel under no bhligation
,tp thp ﬁ?rsons-prov;ding the moneynfor Litigation is called for.

' sr:;I héy@ congulbed my brothef_J@ﬂges who agres thabt tho practicéd which ought
tquﬁe followed, subject bo any‘sﬁecial directlon which may‘be'given in
particular cases, is ag Tollowss~ ‘ .

(1) Tf the action is ready for trial or already before the Court the
fact of settlement should be asnounced in open CGourb, and the beris
oft 1%, set out on paper, handed to the Juéigen fo orgl. reference
to the sumg of money involved or othar conditions of scttlement
should be made without the Judgeis permission until the settloment
is sanctioned, All neceosgary consenbs may be given in Gourt if the
persons concerned are present, and affidavits may be used in

- relatlon to those who cammot be conveniontly called. Counsel may
'expreés their opinions in Ceurbt, The Judge may call for any oral
or ofhér evidence, or direct that any independent opinion ghould bo
obtained and either desl with the matter or leave it for subscquent
application as may appear approprlate. -

(2) In any case a Scparste applicabion may be made in Courk or in
Chambers, The Solicitors representing the infant’e interest in the
agotion have the carrisge of the maﬁter and s Nobtige of Mobtion or
Chambor Summons should be served on the other pariics to the action,

{3) The application must be éupportedlby affidavits by the Solicibor
repregsenting the,infant’s interest, in thé action, ané by the noxt
friend or gravdian, A separate affidavib by the infant if of
appropriate age and ﬁn&qrsﬁgﬁﬁipg‘ghould algo be filed. These
affidavibe should not follow a éinglé pattern at nust give facts

and conclusions from the several points of view of the depunents,

The Solicibor should disclosc the extent bto which he has investigated




(4)

the cpse, the main facts and issues as he sees them, and show that he
has fully.COHSidered the exbent to which the case is supportable by
independent or religble evidence, and formed his own opinion as to the
Likely outcome both as bto liability and damages. Where any difficulty
is‘involved the Solicitor should rofer to any advice he has roceived
or gought. Any opinion of Counsel on material questions, bogether
with the case upon which the opinion was gaven; should be exhibited
but not zerved on any other party,

The Affidavit of the next friend or guardier’ should sct oub the facte
known to him, the ago and circumstances of the infant, the ndvice he

hag received and his cwn conclusicuns showing vhat beneficisl results

o for the infant would follew from the sebtblement of the action and what

(5)

might result if the sobblement were not carried oub. The affidsvit

(if any) of the infant should deal with gimilar matbers, and b&th ghould
contain sufficient materisl to indicate vhothor the deponent sufficiently
vnderstands the isgucs involved to form a roasomable impression of

what ig involved in the zction,

Medical evidence must be given hy orol evidence or affidavit where it ds=
desired o establish a fach relevant o the applicabion, but where it

is desived .ody to indicsto what medical evidence (1nclud1ng opinions)

ig available to support the botion in the event of~trig13 this mey be

btreated as any other material ovidence avaiiable in the action snd

either ozhibited or referred to in the appropriate affidevib as may bo

appropriate. Medical evidonce is of the ubmost importance in cages of

‘severe or permanent physical injury. No fair ecstimate of damage can bo

aprived at withowt full details of fubturc esrning power, capocity for
normal achivities and general prospects Ffor the future; and a clegr
picture of all this must be available to the Judge should he reguirc it,

-and it must appoar that all these matbers have beon fully token inbo

account by the practitioner who advises the sobllement,

- (6):In all cages any material which might prejudice or embarass fhe trial of

the getion should not be set out on tho fact of any affidavit bub if it
is necessary to refer to any such material, all reiclence to it shoulq
be set out in a separate memoranduom signed and 3§hlb1tod to the
appropriate affidevit end not be sorved on any oﬁhur pdrty but handed
to the judge heafing the spplication, Disclosure of material of this
kind can best be avoided by exhibiting the opinion of independent
Coungel of snitable standing an&-experience in the class of action

in giestion, It may not be practicable to obtain a suiteble opinion
in tﬁe Territory in all cases, and it may often be found more

suiteble %o obbain the opinion of Counsel practising in Australis based
on experience gainod here, LIf it ig not practicable to obiain a
suitable opinion at/all the Judge may find it necessary edibher to
appoint an officer {such as the Regilstrar) to invostigate the case op

conduct a full lnvestigation himself, Thiz lash course may réfg&@ in




 a Judge directing that the action, if il proceeds to trial, be

;fadjouéned and heard before another Judge.

-}Reference bo verdicte given in other cascs here or elsewhere cught nob
' 'tQ be uged as an indicetion of a probable verdict, bub may be used ag a
test of the rcasonableness or otherwise of a compromise, depending on

-the chance of sguccess, f

Where dhe compromige includes gwus to be paid to the next friend or
‘guardian and sums to be paid of cogbe, special care is called for to
engure that the apportiomment is falr to the infaht and based on proper
‘considorations and independent advice. Thé basis adopted should be
fully disclosed and justified and the meterial should be adequate %o

‘enable the Court to form its own wiew of a proper apporbionment.

the facts of the present case so’ far placcd before me arc nob.

SdiflcjenB foe me to form any idea of the adequacy of the proposed compromise,
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