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JUDGMENT

. The accused is charged that on the ;10th: April, 1957
n the Territory of Papua he wilfully murdered ongrCVA EVIs
Wilful Murder is defined in -Section 301 of the
rumnal Code (Queensland, adopted) as followss =

"Except as hereinafter set forth, any person who un1awfully
kills another, intending to cause his death.ox that of some
other persen, is guilty of wilful murder.":

Cn the expert evidence of Dr. Pricey I find that the
ause of OVA's death was a bullet wound in the head., The bullet
enetrated the:skull at the back, careered through the brain and
halout through one nostrile
: The accused and AME and OVA and another native KITA
%iescaped from Bomana Gaol on Sth Aprii; On the 10th April they
iere camped at what has been referred to as 15 AsRsDe = Aivcrafi
épair Depot, near Ward®'s Strip; About half past six that evening

heyleft the camp, intending to walk down to the Six Mileo At
3&mut 7 0! iclock they met up with eleven natives on a truckn When
1my reached the truck OVA and KITA began to run awaya

A native named TAU was in charge of the party in the
rucks Apparently members of the truck left the truck and came on
o the roadway. There was some conversation between some members

£ the truck and the accused and AME. They had left the road and
one into the grass on the side of the roadg TAU called them out

i spoke to them, inquiring who they were, where they worked, and
MEtthey were doing. The accused explained, or said, that they worked
‘hthe Eight Mile, that they had been playing cards that night and
eve then going home. It is not clear to me who said it, but
omebody, on the truck may have said“to the accused and the three
thers = ALl right; Go nows" Bub: as they were zbout to move away,
AU noticed that the accused had- a pilstol in & heolster slung round
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his walste Ihat»p&stob has been produced in Gourts
TAU Sald - BGive me that pistole" The asccused sald

= YNo it 3¢ ine - you canhot have 1t." There was then a struggle

ession of the plstola The

between TAU and the accusedy for i
actused called AME and OVA +& his Assistances VA Ls pnow dead, 5O
no harm &an come explalnlng hls acﬁs He flourisﬁed a bush knife over
Ta, But before that- ANE’ ‘hid taken park in the scuffles but soie
other charge may arise out of his ackioh, %o T will not Gomment oﬁ ;
that at this stagea ' '
When, OVA flourlshed the bush knife ovet TAU§ AU
broke off the sﬁruggie W1th the acuusedb and %o use Bis own words
®1 rah for my 116" The other retives 4in {he Lruck party also ran

in dlfferent directionss
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From then on there Were four shots firedes I will not

comment upon the thlrd and Iourth shots; because herey agalnn there
- f'l ES O

may be ‘some other charge or chargee arlslng out of those two shotsa
" ‘\}r

I am not sure9 oh the"ev1dence, whlch shot was ‘the one, respon31b1e
For OVA's deathy elther the flrst or the second but 1t was one of
those bulleth

Mre O‘Connell, Counsel for the Defence, made {he”
submission “hat there must be a doubt in my mmcis as a Jurys that
there could have been eomebody else present ‘on that nlghﬁ armed with
a p:.s*col9 and it could have been possible that that other person had
fired the shot Whlch caused OVA's deathg but I cannot accept that

submissiohe L
_ I find It was elther the flrst or the second shot
that was, flred which caused OVA‘s deaths and that the aCCUSed is
respon51b1e for OVA’s deaths : _ ‘

' ‘_ Mra O*Coﬁnellg Counsel for, uhe-Defence, submitted
that the Grown had failed to prove the intent - that it was the .
accused‘s 1ntent10n to kill OVA. Mro Clay, Counsel for the Crowny
accepted that submlsslono Therefore the -accused. cannot be guilty
of w11fui murders lhere is no evidence that .he. did actually intend
to klll OVAg therefore the verd1ct must be elther murder or manslaug

7 _ So far as. ‘the Groun. ds. concerngd in this case, murder
is defined as “unlawfully kllllng a pErson . 44 death is :caused by
means of .an act .done 1n the prosecutlon of .an unlawful purposes whic
act is of such a nature as to be likely “to jendanger human l1ifes"
That does not mean the shooting 1tse1f, therg must bg.some other
unlawful purposem. g S R L

. lraClayg Counsel for. the Crown9 -submitted that there

was that unlawful purposes - flrstly thaﬁ the accused assaulted TAU
in an endeavour to resist arresta But .on the. evidence, before mey,

there 15 ﬂO ground for arr1v1ng at a decision that the accused
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:_.ha.ssaulted TAUs On the contrary, so far as T see by the evidence,
o the accused's concern was to retain possession of the pistolg Mro
Clay made the further-submission that it was arobher unlawful
purpose; in that the accused assaulbed the other natives in the
truck by chasing them with a pistol';
The evidence of KITA, the fourth man, shows that he
~went back to the camp after the shooting, and asked what had

“happened.  Without traversing the whole of KITAts statement, the
~accused told KITA « "Yes I am sorry 1 killed OVAs T didn't mean
:.to do ite I did shoot aimlessly or recklessly, but I didn™t intend
o kill OVALM

The accused gave a similar statement to Sub=Inspector
Fisher, There again the evidence translated through into English
"I firedthe pistol over the trucke"

_ However, there is no evidence before me on which I
. ¢can find beyond a reasonable doubt that the accused did fire the
first shot at any particular person with the intention of endangering

‘that person's Iife. If it was the second shot which killed OVA, then

‘that was not fired at any other persons In any event I gave the
-accused the benefit of any doubt there may. be on that pointe Theree
‘fare T do not £ind him quilty of muder, but T £ind hin guilty of
‘menslaughter = unlawfull killing,

Since 22nd June, 1950 the accused has had seventeen
convictions, apart from eleven penalties imposed by the Visiting

: {JUStlce of the Gaols Tt appears that at present he is undergoing

-a sentence for three years imposed by the Supreme Gourt on 21st May,
- 1954, On the same date there was a similar sentence of three years
‘:5_.:3-" imposed by the Supreme Court, but that was concurrent to the one
Just mentioneds On 31st May, 1954 he was convicted in the Gourt of
:pet’cy Sessicns for escaping from custody, and was sentenced to one
month's imprisonments On 18th June, 1954 there were eight
convictions in the Supreme Gourt on charges of breaking and entering
= sentences ranging from eighteen months to nine months were imposed,
parently all concurrent with the two sentences of three years
-1mposed the month before,

The accused is sentenced to seven years' ilmprisonment

th hard labour cumulative with the sentences now being served by
hime
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