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ROBDALD NORMAK CHARLES DIXON
in tho neme of and on behalf of the
Adminigtration of the Territory of
Papus ond New Guines
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Yenn, Uele . éth and 10th September, 1957

‘Appesl from order of District Oourt of New Britein ab Rebaule

Contract - guasi-contract - implied conbract
Administration of Terribory = powers of officers

~ of to contract for .
Medical services —-implied contracts with patients,.

Dixdh,, a Treasury official at Rabaul, sued Hugging for £20. 1l. 5. :
for sidicsl services provided by the Administration at his reque_sst, o
.. and in due course, extracted judgment, TLater, on the application e i
of Courngel for the Regpondsnt, the District Gourt set the judgment “‘_?ijﬁw
aside; ordered the cago argued; and found that (a) the sum of M
£7, 12, 0, only wag proved to be owing bub that (b) there was np_/f -
cause of achion beceuse bhe legislation provides "that &he A?gﬁs_,
tration can make certain combrachs provided Regulations inj ab
Yregard ave promilgated, and urless these are promulgatial’ avg
fgontracts so entered into must be ulira vireg. Tho-Complainent
Nadmite that there is no statubtory power and I thefefore must give
"sudzment for the Defendente" It is on the l#tter point (that
hyithout stetutory authority no charge #BE madeh) that tie

appeal was broughbe. .

-

aommon indebitatus count for
worle and labour done for J#h Respondent ab his reguest. IE .
is nobt a claim to enfoR® a statubory debd or. obligation; . -
: . i Lead N . |
: Helds--the Public Hea.lhblﬁjginano_e established a comprehensive public '
: he serviee .and, subjeet to the control of .the Director,

enpovers individual officers carrying out their normal dubiss

to employ the, process of making contrachs wibth members of the

public as a mans of carrying out the purposes of the schemes

‘Held; .the claim 1s in substence th

RS

: ‘Helds there was no ldégal defence to the original claim, whether it
is put on a basis of implied contract or guasi~contract.

“ Judgment appodled against sot aside and in lieu thercof Judgment
~entered for Complainant=Appellant for £7. 12, 0. with costd. '

i e e o

See Chitty on Contrachs, 21eb Edition, Vol.I, ps69-7l.
. Halgbury, 2nd Edition, Vol.22, pe3lfs T

~Mr, P» J. Clay, of Counsel, for Appellant
-~ Yo augpersnce for Respondente . '
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: This 1s an Appeal from a decision of the Stipendisry Magis—
rate ab Rebaul pronounced on the 22nd July, 1957, in which be dismissed
complaint brought on behalf of the Administration sgainst the Defen=
ent Donnis Huggins for debt in respact of cortain medical gervices.

e Tt is appavent from the procaedings before the learned
sgistrate that the defence ralged al the trial not only book the -
ppellant!s officers by surprige, but thereby deprived the learned
agistrate of the assisbance which he would undoubtedly have received
if ho had hed the benefilt of fully congidered submigsions on both sldes.
he defence wag baged on a mistaken view of the effect of the Health
Ordinance which was relied on by the Defendant as creating a gpecial
“ghatotory power to recover charges of tl nabure in guegbion conditional
-upon the appropriate regulations being madee It was common ground that
i and it was only s short step, on that Lins
of roasoning, to say that the Gomplainant could not recovelr This 18
in general offect te view into whilch the lssrned Magistrate vas lods

he makes it olear thal on all

Tn hig reasons for Judgment,
Complalnant had proved an amount

othor issues he was satisfied that the
of £73 12« Da dus 'E:‘O i'h&

evidence, I had some doubt whe ther
tonbion in fach to creabe any
but the Defendant!s

port for the inference

- Personelly, looking at the

it disclosed that the partles had any in
cbligation to pay for the gervices rendered,
admissions appear to me to lend gufficient sup
drawn by the learned Magistrate on this lsgue.
The Health Ordinance 1932-1938 provides for the egbablishment
‘of & system of Medical Of
inder the Administrator, to administer the Ordinance.
Administrator-in-Council is empowsred to make regulations covesring &
varied fi01ld of public health matlers. Soation 19(1)(s) extends this
regulating power to the subjoct of charges to be made for services
‘supplied or rendered in pursuance of the Regulations, The dofence
‘assumes thab the subjeot matter of the pregent claim constitutes
‘services supplied or rendored under the Regulations, and having regsrd
‘to the wide scope of thess, this may well be 50« There ls, however,
‘no repulation-making power concerned with the creabtion of civil causes
f achion or Lisbility at law, in contracts
fixing a scale of charges could create a ghabubo
“enforced by informetion for an offence baged on

‘under subsparagraph (n) but T am nob concerncd
N0V The point only serves to i1Tugtrate that the regulation-making

_scheme set out in Seetion 19(1) of the Ordinance does not purport to
‘affect the powers of the parties to ineur eivil obligations of a con-
“tractual nature on mabtérs which are nob affected by any regulation in

force,

py 1iability or gould be
further regulations made

o The correct approach to thia problem 1s, T think, to look ab
“the particulars of domand and then ascertain what cause or cBuUSSS of
6tion are relied on and what fachs must be proved to establish the
“pight claimede This is not & claim to enforce a statutory debt or
obligation, . The. particulars conbaln in subgtance the common
ipdebitatug count for work and labour done for the Defendant at his
roqueste .Such a claim may bo satisfied by proof of & contract express
or implied or a quasimconbtract. Mo Clay hased his submission that

. Mguagimcontract! should be consldered separately from implied contract,
upon the fach that even in cases where Courts might be unable to imply
an entire contract which would give rise to exscutory rights and

ation had been pald over or performed, on a gquanbum merullt basise -
j \ Gove Ve Boborbson 5 Me & Ge 192, 193)s L agroe with
Aot

Sy and 1 Ehink thob it helps bo-clarify the position, IR AR

- obligations, & claim in indsblbatug would suocoed where the considers |

ficors under a Diroctor whose chief dubies are,
By Section 19°the

It may be that regulations

to decide such a question

=




resent cage, however, the distinetlon betwesn implied contract and quasi-
ahtract calls for carce o i

aiv v, Broughsm (1914) A«l. 398 thab

 The warning given in Sinolaiy v, Broughsl
claim in quasi-contract is in English law based on the fiction of an
ctual contract, and therefore -cannob arise where the actual conbract
ould be yltra vires, must be heeded, (See Viscount Haldans L:C. at
Dl Ui=5y 417, Lord Summer, Pe 452}e Mre Clsy concedes this points

Tt wag conbended before me that the Crown has unlimited powsy
t Common Lav in relation to contracts and that the Administrator
sprosents and exercises the power of the Crown by virtue of the appoint~
ot of the Administrabor under the provisions of the Papus and New Guinesa
ob 1949-1950,  Leave %o produce further evidence on the Appeal to prove
his appointment wag granted by me; pursuant to Saction 234Bs of the
istrich Courts Ordinance, since although the matber falls oubside the
cope of the defence as argwed, it appearsd to.ms to come within the
erms of the Statemont of Defence given on behalf of tho Defendant ab
he hearing, and appeared bo be a mabler which the Complainent might
& called upon to meeby  albhough, taken somewhat by surprise at the
hearing, the Compleinant was nob fully prepared for it thene

The appointment of the Admindstrator vas by the Governor-
General ag provided by Section 14 of the Papua and New Guinea. Acte It
ombedns no limitetions upon the goneral powers referred to in Sections
13 and 15 of the Ach, Thesa Sections confer upon bhe Administrator
goneral power of adminisbration of the Government of the Territory on

ghalf of the Commonwesalbhs.

The phrase Yadministering the government! are words of wide
mport and are apb Lo describe and cover all the exocutive powsrs of the
orritorial government. The limitation placed upon the powers of the
overnor-General under Sechion 61 of the Commonwealth Constltubion
explained in Qommonveslth v, Golonial Combing Spinning and Weaving 0o
Ltde 3L CuLeRa 421, 453=f,; does not arise hore becauge the whole aspect
of territorial government ig a Commonwoalth mabier,

- Tt was argusd therefore that thews can be no lack of capacity
%0 contrect on behalf of the Govermment of bhe Terxitory, and the wide
“power of adminigtration conferred on The Administrator must include the
“power bo delegate suthority to make conbracts of this kind, since thay

© must of necessity occur from dau bo day ell over the Territory in order
to make government pogsibls,  The hesis for this argument is Jloglcal
-enough, bub difficulty arises by reason of the provisions of the Adwin-
dgbradion Gontracts Ordinence 19411952, This Ordinance wag in fact
nade by the Governor-Gensral under statubory power, and may btherefore be
~ ponsidered as a statubory provision imposing limitations by i%s oun
“force in the Territory, or as an Mingtruction® of the Governor=Gonersl
= purguant to Section 15 of the Papua and New Guinea Acte The effech

- of the Crdinance is to confer authority upon the Administrator to make
- contracts "on behalf of the Commomwealbh!! but to impose a Timit of

7 £25,000 on that aubhority unless special approval is obtained, I

. this Ovdinence is to be construed as Wcovering the whole fiald? of the
| Administrator's power to make contracts, difficulby might arise becense,
© although there is no question of excoeding £25,000 in this cage, yol the
I only authority contemplated by this Ordinance is to enter into and

| exocute contracts which "in bis opinion" are nogessary or desirable in
" the public interest, Since this opinion must clearly be that of the
- hdministrabor himself, I think that thers ls room for the argument thab
~ he camnot delegate this funetlon and must thersfore apply his cwn mind
b0 the necessity or desirability of every contract he mekes on behalf
. of the Commonweslth, whether under or over £25,00Q,

" There may also be room for the argument that the aubhority
" gonferred by the Ordinence is only concorred with contracts binding on
£y Gomioavealth as such and has no reference to contrascte of “the local

-

Adminigbration which are not intended to be directly binding on bhe




on for any such distinchion ag bo the
identity of the principal party to the contract, it ie curious thab
this enschtment which is binding on the Gommonwoalth as di.stinet from
the Administration, should be by local Ordinance rather than by

Commonwsalth Acts

S T4 3 more likely, I bthink, that the Ordinance 18 concernsd
only with contracts entered into by the Administrator himself on

pehzlf of the Commonwealbh, and hag no reference He contracts made by

. Officers of the Administrabion carrying out dubies devolving upon them

from statubory or obher sS0Uress; quite apart from any authoriby derived

}-ffom,the Administrators

Gommonwealth, but if there is ro

n of the Territory involves such &

. ywide field and since the maleing of minor contracts and arvengements ls
such a common means of trangacting business either of commerge or

" government, L would be reluctant to decide the questions oublined
above in the prepent case unless guch declsion were eggential to the

cagte Beyond expressing doubt whether power to make the contracts
" in question could be ssbablished by process of delagation of aubhority
gineco I think thab

- through tho Administrator, 1 express no opinion,
" there is s clearer answer bo the presant problem.

Since tho Administratlo

Tt doss nob eppsar to me to be correct to say that the powers
of 81l the Qfficers of the Administration are 1imited to those dele-
gated by the Adminlstrator from the wider powers canferred on hille
The Health Ordinance itself is, I think, the appropriate source of
their general powers. Under this Ordinsnce the Direchbor has the

. duty- subjech to the Administrator of sdministering the Ordinance. The
Ordinence provides for the appointment of Officers and the egbablish-

. ment of a comprehensive public health gervice by regulabtions to be
“promilgated by the Administrator-in=Councile The Administrator!s
. funetion is not to delegate any of his own powers but to control the
 exercige by the Director and s Officers of thelr powers created by
the Ordinance and the Regulationse This control is in turn exercised

gubjech to eny instructions fron the Governor-Generale

There is therefore no room for the application of any Unon
- delepare potest" rule here. The gimple guestion becomes whether
having regerd to the scopo of the public health scheme asg a wholoy
- and the circumgbances existing in the Territory under which the schems
ig bo be pub into effect, it is a fair infevence that the Ordinance
intended to empower The individual Officers carrying out their normal
duties %o employ the process of making contiracts with mombers of the
public as a means of carrying out the purposes of tho scheme. I bhink
. that in the abgence of any indication bo the contrary, such an inference
. is irrvesistable. Tn meny parts of the Territory the Public Health
. Officers mre the only source from which 211 Irinds of services of an
impertent character mey be -abtained, and the service could hardly
achisve its object if ite (fficers had no power to conbract wibh
individuals. The exorcise of such a power 1s of course a matter Lor
control by the Director, according to policy laid downe

There is no need for me to declde the precise identity of tha

parties to any guch pontrachy whether the conbtract should be regarded

na made by the Crowm in right of the Gommonwealth or the Comuonwealbh

. in right of the Territory or siwply by the Territorial Administration
does nob matter, since the Territory 1g admlnigtored on behalf of the

Commonweslth end the Olaimg by and againsb the Adminilstration Ordinsnce
" 1951 ensbles procsedings %o be taken in the name of bhe Administration.

T think that as a matbter of form the heading used in the Affidavibs
riled in the Appeal proceedings 1s preferable to that employed in the
original summense The complaint might sbtill be signed on bshalf of
the Administrabion by Mrv, Dixon as authoriged Officer. '
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T oan see no legal defencs to the claim
_whether it is pub on & bagis of implied contracht or quasimcontract,_
Tn my opinion the Judgnent or Order appealed against should be set
agide and in lleu theveof Judgment entered for the Compisinant for

g7, 12, 0o with oostse

wor the reapons given
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