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KCRUAPU of LUPILA

22nd July, 1957
Goilala Sub~district, Central Districth,
(Papuan Highlands)

ann, Gede

rininal Trial, at Tapinis

Oriminal Lew - homicide

Provocation - mera words = adultery
pergon in position of probeglor.

KORUAPU killed a man SATAT who had conmitted
adulbery with E's brotheris wife UIAU while

Ktg brother abgent abroad, Hvidence Ko stood

to Ue in some kind of protector relationshipe

On hearing of the adultery from UTAU, K. spoke

to SATAT and afber S. replied K. hit him on the
head with the back of the axe which he, in
accordance with the usual cugtom of the Highlands
people, wag carrying ot the time. From this blow

9, disd.

Holds in the sbsence of ovidence of what reply Se
gave to K. before being struck, the inference
must be made in favour of K,  Therefore, it
1g probable S. refused to leave U, alone

Helds  provocation existed of such a nature as to
reduce the crime from murdsr to one of mane
glaughters

FOR PROVOCATION see Orimirel Code sSe 268272, 304

On an indictment for murder if the svidence vould suppord
o verdict of either murder or manglaughter the onus is on the
progscution to prove that the offence amounts o MuUrdel, Kwalcy

NMeonsah v. The King (1946) Appeal Ceses 83 at pe92)e In considering .

tho ovidemce of provoeation and in detorpining what effect the pro-
vocakion would have had upon the socused, the accused mush be
considersd as an ordinary iphabitant of his own village subjech to
the circumstances existing thers and nob as a member of Buropean
society living elsevhere. (Ibid ab pe93)e

QTH:

SR

Tn Holmes ve Director of Public Prosecubions . (1946) Appeal
Dases A«C. pe568 the House of Lords aongldered whether in English
Jaw mere words can amount bo provocation and in particular whetbher
a sudden confession of adultery might be treated as equivalent to
e dlscovery of the act itself. The House, over-ruling earlier
authoribies on the point, decided that such a confession could nob
be treated on the same footing as the discovery and chservence of
a spousge in the ach of adultery, end further that mere words in
their absence of actual violence can never (save possibly in circum-
stances of & most extyems and excephional character) reduce the
orime bo manslavghtor, When words alone are relied upon on the
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axtenuation the duty rests on the Judge to consider whe ther they -

o of this violently provocative character and if he is satisfied

b that they canno®t reagonably be S0 regardsd o direct the jury
necordinglye”

For a definition of tprovocation! in the Territory, see
Sections 268 and 304 of the Oripinal Code (Quoensland, adopted) e

. See also Judguent of {iscount Simon in Holues Ve Direghor
‘of Public Progecubions { supra) ab pe 600 waesoolThe application of
_ common lav perheps in natters such ag this must to some exbent be

. controlled by the svolubion of socieby.™

Mr, Po Mailon, of Gounsel, for the Grown,

A e By

Me. A. J. Humphries, A«D.Oss by leave, for KCRUAEU.

3]‘4&1\11‘1, Gg l}‘b

- T find all the elements of the crius of murder as defined
by Section 302 of the Gode agtablished beyond reagonable doubb, sube
_.ject to the question of provocabion, which T will consider separatelys

T am sabisfied on the evidence:=

(1) That UTAU, the sigter-in-law of the accused, Was, according bo
native cusbon and usags, a ward of the accused, who was rogpon-
aible for her care and protection during his brother’s sbsence
in Rabaul.

. (2) That UTAU was not ot liberty under tribal laws o take another
' husband in her true husband's ebsence, and that adulbtery by
her in those circumstances was properly regarded by her

people as unlawfiul and disgraceful.

(3) That the accused was under a duly, as guardian, bo probect
UPAT from seduction, and owed & duty to his ebsent hrothar to
intorvene snd do his best to prevend 1l

(4) That just before the killing of SATAL, UTAU told accused thatb
she had comuitbed aduliery with SATAI, and that in the clroumns=
ghances accusad reasonably inferred thalb this sdulbery would
continue unless he could inbtervens and prevent it.

(5) That the accused was greatly envaged by the pews and imnsd-
sately went bo SATAT and, after a shorb conversabtlon, killed
hinm by etriking him on the head with great force with the
back of the axe (Exhibit "AM).

The details of the conversabtlon given wers very ungabis=

 factory owing lergely to the lack of sducabion of the witnesses and

 the jnadequate facilities for interpretation. It appears %o be

. certein that accused firsbt challenged SATATL and told hin in substance

© that he could nob Tnarry® ULAU. It appears nost probable that SATAL

- gave some answer to this, end in the abgence of patisfacbory evidence,

" 1 ghink T should infer that he refused to loave UTAU alone, 1t is

- nob improbable thab whatever answer was glven was such, or was glven
in such a way, as Lo enrage the aceused further. I have no doubt

" that the killing took place sumedistely afterwards. I have congider=

~ able doubt on the ovidenae whother the accused would have killed SATAT

if SATAT had shown any willingness bto coase commibting adultery, or

had given sonre different answers

SATAT!s wife, also named UTAU, who was present abt the time,
wag in the begt posibion to give clear evidence of the gonversation,
bub she contradicted herself repeatedly, and her evidence was most
unsatisfactory. Moreover, ghe clearly bore gtrong resentment
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aingt the aceusede

Having regard to the terms of Sectlon 268 of the Codey

have to consider whebther ¥he answer of SATAT in the ciroumstances
which it was given, congtibuted or might have constituted

srocatione I think that having regard to the position of the

his most lilely reaction, consldering
would be to nake an inmediate
tack of a foreeful kind upon SATAT. Was the answer an unlawful
boor insult? I think it likely thab whatever was said constituted
tser for grave offence, and with some doubt I think that i% comes
thin the phrase tunlawful act or insuliMs The inpulting ingredient
hich was most probably involved in the answer was, I think, greatly
mified by the circumstances existing at the bime, to the knowledge

“SATAT,

T think thabt in all the circumstances, bhe proper verdich
one of mansiaughter, and I find accordingly.
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