
MICHAJ3L JArnS m m  
Appellant 

- and - 

Respondent 

The' Supreme C o u r t  (The Acting Chief .Just ice) ,  ae Court of Appeal 
from D i s t r i c t  Court holden a t  Wau 13th  March 1956. 

Criminal offence. - proof of - neeA f o r  cpurt  t o  be 
s a t i s f i e d  t o  the  recui red  extent  on a l l  elements of 
t h e  offence and none can be overlooked. 

Penalty - only those pena l t i e s  which the court  i s  
empowered t o  impose can be imposed. 

Respondent b u i l t  a ga te  a t  the point  where a public road 
t r ave r ses  h i s  boundary fence. Appellant i s  a stock-owner i n  
t h e  neighbourhood. On 6 t h  May, 1955 the  gate  was found broken 
off i t s  hinges and l a t e r  A. was charged wi th  w i l f u l  and malicious 
damage. On the  t r i a l  evidence was given that A. ,  seeking some of 
his c a t t l e ,  a r r ived  a t  the  ga te  where he was t o l d  t h a t  h i s  own 
servant  had chased the  c a t t l e  i n  a c e r t a i n  d i rec t ion .  h opened 
the  ga te  and when he pushed it away from him the gate  swung and 
broke off i t s  hinges and f e l l  t o  t h e  ground. Other evidence was 
produced t o  show t h e  gate  had functicmed normally a s  a gate  i n  
the  past .  The Magistrate (G. F. Hal l ,  S.M.) found :- 

"That the gate  was i n  f a c t  w i l f u l l y  destroyed by M r .  
Lsahy, and I order M r .  Leahy t o  r e p a i r  the  ga te  i n  
a good workmanlike manner". 

HELD : - 
( i )  where t h e r e  a re  two elements of an offence, viz.  

"wi l fu l ly  and maliciously",  it is incmbent  on 

t h e  court  t o  address  i t s e l f  t o  each of them -~ -. -- 
equal ly,  and not t o  dea l  with one and i,wore the  

other  ; 

( i i )  where t h e r e  i s  power t o  remi t  a case back t o  the  

magistrates  the appeal  court  should not venture 

t o  determine a matter which t h e  magistrates  have . - 
overlooked, but should remit it back; 

(iii) where a court  has now power t o  order a p a r t i c u l a r  

t h i n g  i n  the nature of a penalty, i . e .  an order  
. . . . . . . . . . . 

t o  r e p a i r ,  the  penal ty i s  inco r rec t .  



Cases r e f e r r e d  t o  : 

Metropolitan Trans i t  Commissioners -v- Muir, ex par te  
Muir (1903) S t .  R. Qd. 326;  Ir Aust.Dig. b77. 

Newel1 v. B i r t  I% Co. Ltd. (1915) St .  R.  Qd. 77 

GORE, A.C.J. 

J U D G M E N T .  

The complaint i n  t h i s  matter  was l a i d  under Sec t ion  . . . . i,.. ,I 

44(1) of t h e  Police Offences Ordinance 1925-1955 (New Guinea) 
-- .. - t- . ..- . 

which reads  a s  f allows :- 

"Any peTson who w i l f u l l y  and maliciously comuits 

a r y  damage, i n ju ry ,  or s p o i l  t o  or upon any r e a l  o r  

personal  property whatsoever, whether public o r  p r iva t e ,  

s h a l l  be g u i l t y  of an offence. 

Penalty: Ten pounds or  iinprisonment f o r  one month, 

and, i n  addi t ion ,  such compensation t o  t h e  person 

aggrieved a s  the Court thiilks ju s t . "  

It w i l l  be seen t h a t  t h e r e  a r e  two e lenents  of the  (2)  

offence, v i z ,  "wi l fu l ly  and maliciously,  " 'and it was encumbent 

on t h e  Magistrate t o  f ind  a s  a f a c t  t h a t  t h e  damage t o  t h e  ga te  

was caused by the  defendant both w i l f u l l y  and maliciously. H i s  

find in^ was only a s  t o  the element "wi l fu l ly"  and he does not 

appear t o  have d i rec ted  'his  miria'properly t o  t h e  f i n d i q  of f a c t  
. .. _ -.-,.- ),".. . .. 

eccora& t o  the  inferencesYo.b@ dSwT from the  evidence adduced 

i n  r e l a t i o n  t o  t h e  element "maliciously." Thts Court should not 

venture t o  determine the  matter where the re  i s  power t o  remit t o  

the Magistrate f o r  determination. The power t o  remit i s  given 

by Sect ion 234c of tbe D i s t r i c t  C o u r t s  Ordinance 1924-1952. If 

there  had been no power t o  remi t ,  then  t h i s  CouIrt would of 

necess i ty  have dea l t  with the  sub jec t  t o  a f i n a l i t y  (vide 

Idetropolitan Transi t :  Coinmissioners v. 14uir Ex par te  Muir 1903 

S t .  R .  @d. Sage 326 at:  page 330). 



It does not  seem t h a t  t h e  Ma,gistrate addressed h i s  (3) 

mind t o  the  determination of the  f a c t s  i n  r e l a t i o n  t o  t h e  element 

maliciously. The proper course i s  t o  send the  case back t o  t h e  

Lkgis t ra te  t o  be d e a l t  wi th  by him "according t o  h i s  view of the  

f a c t s  proved and t h e  inferences of f a c t  which commnd themselves 

t o  h i s  judgment upon t h e  evidence which may be presented t o  him." 

(Vide Newell v. B i r t  & Co. L t d .  1915 S t .  R. Queensland page 77).  

He is dirocted t o  ta:te f u r t h e r  evidence f o r  t h i s  purpose. 

The Sect ion c l e a r l y  s e t s  out t h e  penalty, and I do ( 4 )  

not know from what autbari t j r  t h e  Magistrate derived the power t o  

order the  defendant t o  re;lair  the  damage a s  a penalty. It was an 

incorrec t  ~ e n a l t y  . 
Consideration of t h e  cos t s  of t h i s  appeal  and i n  t h e  ( 5 )  

Court below t o  abide the event. 
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