
.Notes for  Smmins VD. 

Charge hors - wllful  murder, Ad them ere tm, accused, t h e n f o r s  
Jury mst rnnember to k a l  ~ 4 t h  each accuaed separately. 

On such chsrge ONUS always on CMvm t o  prow g u i l t  beyond a l l  
mesonable doubt - E onuo on accused to psow innocence. Sueh pmof 
r a q u h s  pmof t o  that  degrde of a elements constituting alleged offence, 
thereforu i n  chargs 6,s here of wilful murder8- 

Cmwn mrt ,so pmve - death of Gutrei. - caused by accusad (or aidad,*tc. OS 

"in concert" urider Sections 7 end 8 of 
The Quemn8land Criminal Code Adopted). - dth in ten t  to k l i l  (dlstingulsh in tent  , 

from motlw re fa r  to pre~umptlon re 
intention, - and unlawfully (i.e. Cmm mrat regard 
possibility of 

- se l f  defence (discuss) - *provocationn (descrlbcd SDotlona 268 

and 269 b a n e l a n d  ~r&lnal Codr end 

l t a  e f f ec t  in  homtclde. Srction 344 
Queensland Cr ldna l  Code. ) 

I n s m l t y  (only thlng Defence has onua t o  p m w  generaily 
r~eeklng)  not raalisod hem - but jury should consider8 !explain lnsanity - 
Section 26 of queensland Crlndnal Code - &et has t o  be pmvod.etc). 

Review evidence, ao lergaly undisputed, of Barie'e coming t o  house of Tutule 
a t  Pogove, whew Tutulo, Kurara and Pito were, end announcing he m# going t o  
k i l l  someone and asking them t o  follow. 

They d id  follow - party - Bsrie in lead, Pl to and other tw firther 
back. They got t o  r i ve r  on the other s ide  of &ich wece Gutrei with hls 
famlly (wife, Llperlvai, am11 ron Darhe and baby daughter Katoki). 

Baiie discloses aelf- o t h e n  hide i n  bulhsa neat by. 

Barle ask6 Gutrei for  l ight ,  rrhich Oudre l ,  wading atream, brlngs 
and they rmke and wlthout uasning, Barle grapples wlth Outre1 hut W b e i  
f l ings h h  off  and starts t o  f lee,  *ereupon he is seized by Plto and held 
by Plto while Barle r t r lkes  him on head, once a t  any rate, wlth back of axe- 
head. (hutrei f a l l s  t o  ground and is struck i n  l l ke  fashion again and mved 
no mm. Darha say0 he saw a l l  this ,  and the two accused adinltted it t o  



Patrol Officer Young-Hhitford later.  Basie crosses stream and deals 
similarly with Liperivai and the baby (but Dashe escaped). Basle comes 
back acmss the etream and gets Pi to t o  help wve  the  body of Gutrei 
further from the r i v t r (  i n to  bush. The four return t o  Pogove,end Barie 
t o  h is  bark hut. Darhm emerged and viewd the bodies of matQr- md  
s i s t e r  but not father. Next day he brought Luluai MaN t o  see the f i r s t  
two and indicated where father 's body had been carried# but MarU did not 
go and look a t  them but did, a week la te r ,  with a Nativa Constable xho 
war sent by Young-Whitford. l a t e r  Barie admltted k i l l ing  the  three 
t o  h is  Paramount Luluai, Golpak, and again, a f t e r  caution, t o  Young- 
Whitford, and Pito admitted t o  Young-Whitford tha t  he held Gutsal while 
Barie struck him. Darls to ld  Young-Hhitford he k i l led  because he 
thought Gutni had "poisoned" a selative. 

, . . . 
. . . . . . .  . . , ' : On thirt widmnce: is death of ~ u t s e i ~ r o v e d r  cl& on . , . . 

. . 
evidence tha t  Gutrei died a f t e r  receiving 

. .  , . . . . . .  blow1 regarding l a t e r  finding of  bones 
thought t o  be Gutwi'm by M m  and two 

, . policemen, circumstantial evidence showing 
tha t  they ware: but whether they m18 o r  

- not, c l ea r  evidence that  M r e i  died befom 
being carried fmm stream. . . . .  

I did e i the r  of accused cause Gutrei '~ death: 
(c lear  tha t  Barb ' s  blows caused it - even 
through no expert medical evidence: he 
strong enougMo throw off Basie ju* before 
yet died on secelving the two blows). These 
could probably never have been given had 
Pito not held Gutrai so tha t  Basle could 
i t r i k e  him end Plto knew of Basle's 
homicidal intent and must have been very 
close; t o  Barie t o  be able to intercept 
fleeing Gutrei. 

I was intent  t o  k i l l .  Basle admitted in tent  
t o  k i l l .  Pi to knew tha t  and helped by 
holding Gutrel while Basle atruck hlm: 
Defending Officer's theory that  he merely 
defended Basis wae not borne out by Qe 
evidencei : . .  .: . . .  

: unlawful - Cleerly not ' k i l t h g  i n  self-  
, .defence# indeed it the rsirerae. 

. . 
. . .  - Clear ly  6 lproMce&on i n  lm. by 

, . ,  . . .  Gutrei (who attempted to. f l ing Barle  
off ,  and war then fleeing). 

, , 
. . . . .  : Cl&ly & s&ide&.. , : ,  : - !  : .' ',, :, . ,  

. . . . 
. . 

. , .  - "pay-back of .urp&ted a&cory i. m 
jus t i f ica t ion  i n  law (though could b. 

. . . .  mitigation). . . . . . . . . . .  . . 
. . . . . .  . . . . . 

,:On widence I mst find it istebli.hrd beyond ail wcuonabia.d&bt tha t  
Barle wllhrl ly narrdewd Gutrei and tha t  Pi to voluntarily aasisted him 
t o  WilfullymurderGutral end rnedehimalf  l lab le  under,Section 7 of t h e  
Queensland Criminal Code ( i f  n d  also under Section B); My vesdlct 

, . . . .  . . . . . .  , . , ,  . . ,  will  h r  as t o  ~ e e c u a r d ,  ?GuiltyM. ::.., . . !  
. . . . . . .  . . . . . . . . . . .  . , . .  . . 

. , 

. . . (signed) . . . . . . . .  P.B: phiillpsi' . !  . . . . . . . .  , . 8/lZ&. 


