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The plaintiff {n this action, Jean Muriel Thomas, seeks the
dissolution of her marriage with the defendant, Edward James Thomas,
on the ground of his desertion. Sexvice of the wWrit and Petitson upon
him in Australia has been proved, but he has not chosen to appear or to
defend the action.

Evidence has been given, and I find, that the parties were
married at Concord in the State of Mew South Wales on the 7th of September,
1929, by the Reverend Robert Josiah Thomas, according to the rites of the
Methodist Church. The marriage certificate states the hushand's age as
forty and her age as nineteen, and it gives his occupation as that of
Gold Miner and hers as that of Clerk,

; This is a Territory of Hew Guinea matter and the relevant Ordinance
. is the Divorce and Matrimonial Causes QOrdinance 1934-1951 of that Territoxy.
: Section 14 of that Ordinsnce provides that any married berson who is domi~
ciled in the Territory of New Guinea and; at the time of the filing of
the petition, has been domiciled or resident there for two vears at least,
may petition for a divorce from the other party of the marriage on the
various grounds specified in the section, one of them being "Desertion for
three years.” Tt will be noted that that ground differs from the ground
of desexrtion mentioned in the corresponding Papuan Grdinance: in Papua,
». the ground is "Desertion for thrgﬁ'years and upwards immediately preceding
the commencement of +he action without reascnable excuse,®

In this case, the wife is the plaintiff-petitioner. Usually a
wife's domicile is that of her husband, but the present plaintiff, in
bringing this action, has not' relied/on her hushand’'s domicile or claimed
that his domicile is in the Territory of New Guineas indeed, no evidence
has beer given to establish where his domicile may be. The plaintiff relies
on a "deemed" domicile: that is to Say, she claims that she must be
decmed to be domiciled in the Territory of Wew Guines becauss of the
provisions of Section 15(3) of the abovementioned Ordinance;

To bring hersels within the provisions of Section 15(3) of that
Crdinance, she has to prove three things.

) First, she has to establish that she is a wife who is petitioning
for a diverce and who is "living" in the Territory of New Guines and has
been'living" there fov not less than three years immediately preceding
the filing of hex petition:~ i.e. the three years inmediately preceding
the 15th of July, 1954, Secondly, she has to astablish that she has "such
intention of reslding in the Territory {of Hew Gulneay, as would constitute

- a Territory domicile in the case of a single woman", ‘Thirdly, she hasto
prove that she "has heen living apart from hex_husband for a period
exceeding three years," If she succeeds in estaBlishing these +three things,

“then she is, because of Section 15(3), "deemed +o be domiciled" in the

w Tekritory of New Guinea "and to have been, at the time of the petitien,
domiciled there for two vears at least, within the meaning of" Section 14
of the Ordinance - the saction that gives a marrieg person the right +o

. seek a divorce on the grounds specified in it,

So I first have to consider whether Mrs. Thomas, as the
petitioning plaintiff, has established that she is living in the Territory
of New Guinea and has been Iiving there for the three years immediately
preceding the, 15th of July, 1954, the date of the filing of her petition,
That raises the further question:- Has she 4o establish that she has
lived in the Territory of New Guinea Lontinuously for the three years




immediately preceding the 15th of July, 1954, without ever having left
the Territory of New Guinea during that period? Learned Counsel for the
plaintlff has contended that the sub-section does not require that the
three years' period of living in the Territory should be an unbroken or
continuous one and he hass cited some authorities, most of which relate to
periods of residence rnecessary to quallfy for a franchise. It does not
follow, of course, that the meaning of words in legislation relating to
one subject-matter is necessarily the meaning of the same words when uded
with reference Lo znother subject-matter, I should like to refer to two
English cases that were not cited by Counsel during the hearing, but that
seem to me to be helpful, espacially as they were matrimonial cases,

In England, there is jurisdiction to entertain proceedings for diverce

by & wife if she is "resident in England and has been ordinarily resident
there for a period of three years immediately preceding the commencement
of ‘the proceedings™; and the meaning of the words "resident" and
"ordinarily resident" in that context has been considered in both of the
cases to which I am about to refer,

" In Hopkins v. Hopkins, (1951) P:1i6: 66 T.L.R. (Pt. 11), 898, it

‘was held that a wife's absence from England for five months (3ip Canada)

out of the relevant thirty~-six months! period had, in the circumstances;o?
that case, broken the continuity of the period, even though she had returnad
to England before +the thirty~six months were up:  the Courl considered that
as the wife had given up her Fnglish physical residence entirely and had
gone to live with her husband in Canada for the five months and had bacome
~domiciled in Canada, she had become "ordinarily resident" in Canada for

that five months and could not be said to have been‘"ordinarily resident"

in England during that time.

In Stransky v._ _Stransky, (1954) 3 W.L.R. p. 123, the facts were
somewhat different: in that case the wife was the petitioner and the parties
had, during the relevant thres years' perioed, "spent in all some nipeteen

-months in Munich wheve the husband was employed until Cotober, 1952, but
throughout the three years; the wife had maintained a flat in London where
the parties had lived from time to time between 1948 and 1952, to which
the wife had also returned on occcasions without the husband, and where
the wife was still living at the time of the hearing of her petition.
had never let the flat and had kept it ready for occupation during the
absences abread," Karminski, J. said:= “But it is to be cbserved that
Section 18 of the Matrimonial Causes Act 1950, used the term 'resident’® as
a requirement at the time of the institution of the sult, and the temm
‘ordinarily resident' as a requivement during the preceding three years,

I do not think that the usa/6£ the two terms is either meaningless or
accidental. Clearly, some temporary absence from England, such as a
holiday abroad, would not make a gap in the period of ordinary residence,
nor, in my view, would a longer gap of some months, such as one caused by

a journey overseas by a wife aceompanying her husband on a2 business trip,
necessarily break the period or ordinary rasidence." The learned Judge
therefore held thag the wife's "long sojourns in Munich were accldental
in ‘the senss that they were dictated by the exigencies of the husband'e
work™s and he said that he could find "no intention on the wife's part io
make Munich her home for an indefinite pariod.” He considered that she
had gone to the trouble %o keep the flat in London as a permanent home and
that she had satisfied him that she was ordinarily resident in England
for the requisite period of threa years immediately preceding the commence-
ment of those proceedings.

She

It seems to me that the word "living in Section 15(3) of the
New Guinea Ordinance should he given its oxdinary meaning and that the !
provision in that sub-section, that ths petitioning wife shall have been
1iving in that Territory for not less than three years immediately preceding
the filing of the petition, does not go so far as to require her to have
lived In the Territory of New Guinea evexy dav of that three years' period.
In my view, it does nol go so far as to insist that she may never go, for
instance, to Australia for a holiday or on husiness or on a visit to her
children, except at the cost of bréaking the continuity of the three
years' pericd. On the other hand, if the wife, during that three years!
pericd, deliberately decided to cease to live in MNew Guinea and went to
live, permanently or for an indefinite period, in Australia, but then
changed her mind and returned to live in New Guinea before the three years'
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period had ended, I think, on the authority of Hopkins v, Hopkins, that
the continuity of the three years' periocd of 1iving in ihe Territory of
Mew Guinea would have been broken. In other words, it i% a quastion of
fact in éach case..

in the present case, the plaintiff had lived forp many years in
New Guinea, prior to her compuisory evacuation hecause of the War. She
returned to MNew Guinea in 1946 and is still living in Mew Guinea. During
the three years immediately preceding the filing of her petition, she
had visited Australia thrice:- on the first occasion for three weeks in or
about September, 1951, for the purposes of seeing her mother and getting
supplies, such as wit® Fope, for her mining operations; on the second
occasion for three weeks in September, 1953, to pre~view the person her
daughter had in mind as a fiances and, on the thirg occasion, for two
months in the early part of this year for the purpose of having her "first
veal holiday" since the War., In my opinion, it cannot rightly be szid
that, because of those brief absences, she has not been "living" for that
three years® period in the Territory of Mew Guinea. I thevefore find that
she has satisfied that requirement of the relevant sub-section,

A5 to the second requirement of Section 15(3) - that she should
establish "such intention of residing in the Territory {of New Guinea) zs
would constitute a Territory domicile in the case of a single woman":
it appears to me that that intention on the part of the plaintiff has heen
completely proved by the evidence., She came to Mew Guinea as a young
oride in 19293 all her children were born in Hew Guinea; and, except for
the period when she was compulsorily evacuated during the War and for
brief'visit§ to Australia such as T have mentioned, she has lived in the
Texritqry ever since. She veturned +o the Territory after the War to
work her mining tenements and, because of delay in the payment of War
Damage compensation due to her, sold the only pieces of real property that
she had in Australia in order to get funds to enable her to work the \
mining properties: she still is working these tenements and she has also
taken up a lapge agriculiural holding for the purpose of arowing coffee,
She has a home at Wau and two of her children are living in New Guinea,
She says that she intends to live in that Territory permanently and that
she regards Mew Guinea as her permanent home and as her country. I
therefore find that the second requirement in section 15(3) has been
fulfilled. -

As to the third requirement in Section 15(3) of the Ordinance -
proof that she has been living apart from her husband for "a period
exceeding three years": the evidence conclusively shows that they have
not been living together since August, 1944, and I so find,

Thus the plaintiff has, in my opinion, shown that she comes within
the provisions of Section 15%{3) of the Ordinance: and she must therefore
e “deemed to be domiciled” in the Territory of New Guinea and to have heen
so domiciled for the period required by Section 14 of the Ovxdinance. For
these reasons, T hold that this Court has jurisdiction to entertain her
present petition.

The plalntiff has alleged desertion on the part of her hushand
and the cnus is therefore on her to prove that desertion. Tt has been
said that no Judge has ever attempted to give a comprehensive definition
of "desertion' and that probably ne Judge would ever sugtsed in doing so.
But desertion has been described by Cussen; J. in Tulk v. Tulk, {1907)
V.L:R. p. 44y 46, as followsi- "Desertion commemcey when one; of the
spouses, without the consent of the'other, terminatey an existing
matrimonial relationship with the intention of forsaking that other, and
pf pekmanently or indefinitely abandoning such relationship. Desartion,
once comvenced, continues until either the matrimonial relationship is
re~establishéd, or until the deserting spouse, by a sincere and bona fide
offer Lo re-establish it, has manifested a change in his intention, or
until the deserted spouse consents to the separation or otherwise indicates
that he or she is not desirous of re-establishing the matrimenial
relationship,”

The plaintiff therefore has to prove that her husband withdrew
from an existing maﬁrimonial~relationship between them and that he did S0
without her consent and without reasonable axeuse, intending to end that
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relationship, She further has the onus of proving that that withdrawal on
mis part continued with the same intent, and without her consent and
without reasonable excuse, throughout the whole of the threa years' periods
‘prescribed in Section 14 of the Ordinance:s (Pratt v, Pratt, 1939 A.C.
417, 420, cited in Themson v. Thomson 1953, 87 C.L.R. 483, at 498).

The Court, therefore, has now to consider whether the evidence
tendered in this case has established tha desertion alleged against the
defendant.

The history.of the marriage, according to the plaintiff, is as
follows:~ Immediately after she married her husband in Australia on the
7th of September, 1929, at the age of ninateen, she accompanied him to
HNew Guinea. After a few weeks at Rabaul, thevy went to Salamaua, then
regruited native labour In the Markham Vallev and then went To Wau. By
December of thal year, they were living in a tent and mining at Lower
Bdie Creek., The plaintiff bore five children (one of whom died in
infancy) in New Guinea - the last in 1036, Az to the relations between
herself and her husband, she has said that, although he had an urgovernaple
temper at times and they from Lime to time had tiffs, their marital
relations in Hew Guinea were nommal. I infer from this that their
occasional tiffs were no more than what a Master of the Rolls has
described as the “ordinary rough and tumble of married life". On the
27th of December, 1941, because of the state ol +he War, she was evacuated
from Wau to Australia. Up %o that time, the mining and business ventures
of ~the parties in Few Guinea ~ (she says she used 4o attend to all the
business arrangements for them . both) - had evidently been successful,
bquuse they had "and/or accounts”, fixed deposits, bonds and war savings
certificates in Australian Banks that were of a total value of about
£30,000. Part of that amount the plaintiff regarded ss hers: in evidence

. she first estimated the value of her share at "about £10,000", but almost

at_once amended that to "from £10,000 to £15,000". On arriving in i
Australia, she stayed with her mother at Strathfield in Sydney until she
got a house at Goulburn, the district her father's people had come from,
Then she and her mother and the children went to live there. Her husband
jolned her in Goulburn in February 1942. Friction cocurred between the
parties at Goulburn over the plaintiff's mother, over the education of
the children and over their asdets in Australia. She says her hushand

was very jealous and resented her seeing her mother, whereas she herself
was anxicus to see more of the mother she had seen sa raraly for so many
years. The upshot was that her mother laft the house and went to a hotel
in Goulburn and later on used to come to Goulburn on brief visits, staving
always at the hotel. On one of those occasions, the plaintiff s&ys, her
husband used violence in an effort to prevent her from going to see her
mother; and in ‘the ensuing scuffle, her head was gashed on a pergola post
{as her son has corroborated). The plaintiff also said in evidence:-
"For the rest of 1942, it was like that. At times he'd be all right: at
other times he'd get inteo an vngovernable rage about something and get
very abusive and would use bad language: he made no charges against me,
but objected to my seeing anyone - he objected to my seeing my mother."

As to the friction about the education of the children, the plaintiff says
Ehat although it had been agreed that the e=ldest boy should go to the
Goulburn High Schoel, her husband put him, in February, 1943, and without
consulting her first, into a Roman Catholic School at Goulburn: when she
asked why, he announced that, notwithstanding her w;gggs in the matter,
all the childzen wers to be educated in Roman Gatholic Schools: until then
he had led her to believe that he was Church_of England, _but now, for the
first time, he had stated that he was a Catholib. In Apiil, 1943, she

says, her hushband handed her five draft letters dnd, asked her to type

Fair copies and sign them. These were addressed to the various Banks they
had been doing bhusiness with. One was addressed to the Bank of New South
Wales in Sydney and was to be a relinquishment by her of all right to

deal in any way with thelr "and/or account" at that Hank. Another was
addressed to the Bank of Hew South Wales in Melbourne and was to be a
relinquishment by her of 211 her rights to deal in any way with their
"and/or account® at that Bank. Another was addressed to that Melbourne
Bank and was to be a relinquishment by her of all right to deal with the
fixed deposit of £10,000 in their account at that Bank. Another was
addressed to the same Melbourne Bank and was to be a relinguishment by her
of all rights to deal in any way with all bonds and war savings certificates

held in her "and/or" his account at that Banlk. Another was addressed 42%5
By
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to the Bank of Hew South lales, Goulburn, and was to be a relinguishment
by her of her right to dezl with their "and/or account™ at that Bank.

" She asked him why he wanted her to sign those letters and she sayé that

4

]

the only explanation he would give to her was, that it was "belittling to
him” to have "and/or" accounts with his wife. She pointed out that they
had had such accounts for manvy years, but he replied that the "set-up was
different im fustralia" and again said that such accounts "belittled” him.
Although she typed out-the draft letters, she did not sign them. Ha gave
her unmtil 4,00pm the next day %o do so. But she still had not signed them
by that time next day. That evening, she says, after the children had
gone to bed, he got her in the kitchen, demanded her signature to the
letters and, on her refusal to sign them, assaulted her by punching her
repeatedly about the face and head. %hen, after that, she still refused
to sign them, he headed to the adjeining back verandah., She says that that
was where he had left a knife, like a bootmaker's knife, thait she had
noticed him sharpening during the afterncon. She says that he said, as

he went in that direction:~ "I will find a betler way to make you sign®.

She seized the opportuniiy to escape from the kitchen by ancthezr doox

and she left the house and slept the night elsewhere with friends.
Nevertheless she returned next day to get the children to school. She
encountered her husband. He wanted to know where she had slept the
previous evening and, when she went into the toilet, kicked the door in:
it struck her and wounded her on the forehead: (her son says that he saw
such a wound), She had her head treated by the doctor and then returned
home and told her hushand that they would have to 1ive apart. Be said
he was very sorry and begged her forgiveness. She says that he then said
that she could go if she liked but that she could not take the children.
She replied that she could not go without the children. Then, either that
day or the next, he suggested that she could go and have control of the'
children and he would provide for them, provided she signed the five
letters to the Banks: but she would not agree %o do that. She says that
at this time he was still begging to be forgiven and trying to "patch it
up', but that she was suspicious of his motives, even though she would
have "done anything to have come to an amicable arrangement”. She was
still very fond of (her) husband" and "was anxious to keep {their)
marriage on foot and intact”, She says that a day or two later he
produced a draft agreement and asked her to type a fair copy and to sign
it. She did type & falr copy, but did not sign it. That draft was as
followse~

"I Zdward James Thomas hereby agree to atiend within the next
week® {to?) “"arrangements concerning lega! separation between
myself and Jean Hurial Thomas and . agres to leave her in full
charge and control of the four children of the marriage in
consideration of her signing over to me, Fdward James Thomas,
Bonds, Fixed Deposits, War Savings Certificates and Bank Deposits
with Bank of Hew South Fales, Melbourne, approximately £30,000,
ﬁ%ﬁrty thousand pounds. I further agree to support and contribute
to the upkeep of the four children in a manner in which they have
been accustomed.”

The plaintiff has said in evidence that it was quiteLkely that she had
sugyested that a deed of separalion should be drawn up and that that was
why the words "legal separation" .appeared in That draft agreement. But
she sald that she had no intention of signing that paper. When she was
gzsked by the Tourt why she had typed it, if she had.fhie intention of

- signing i%, she replieds- "At that time, [ had been through a pretty

texrible ordeal and af times I felt that I would do anything to get away
from him and at moments may have thought of signihg itg but then I would
get enough strengih to decide not to sign it." She said that when she
refused to sign that draft agreement, "her hushand seemed to calm down
completely and that that went on''for about +wo months; but then came the
time for income tax returns and he again raised the guestion of (her)
signing the five letters to the Banks". She sald in evidence - "I could
see he was working himself up inte a frenzy and I was frightened of him:
he would kick or shove me or elbow me, as like as not, whenever I

passed him. I was frightened and sent a wire to an aunt in Sydney to
come at once; and I kept our maid by me all day, and after putting .the-
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" children to bed, went and sat on the Railway Station t311 my auni arrived.

She arrived, bringing my mother wilth her. The three of us stayed at
hotel. Next morning, the three of us went Lo my home and I Jot the

the

children to scheol., My hushand was home. le and my mother had a lot to

say te each other. T packed my bags.

{To the Court: Q. Who decided that you should do that, you or your

A. 1 did. I had made up my mind to leave when I sent for my aunt).

1o Mr, White: Having packed my bags, I got
my mother, T went to the school and collect
with me %o Sydney,".

mether?

L4 B

a taxl: then, with my aunt and
ed all my children and tock them

What the husband's opinion of that sucecessful coup was, the Court . '

has not besen told.

Although it was the plaintiff who, in the physical sense, left her

husband at Goulburn in June,; 1943, Mr. #hite has submitted that the

husband, because of his conduct, had reaily "constructively deserted" her, P
The so-cailed doctrine of "constructive desertion" has not escaped some

criticism: see, e.g, the “udgment of Denning, L.J., in Hosegood v,

1
Hosedgood, |

(1950) 66 T.L.R. (Ft, 1) 735, at 737, 733, in which he suggested that Lhe
danger of "constructive" doclrines is that they may get out of hand snd

"lead in time to the law attributing to a man - quite falsely - a state of L

mind which he never possessed." He went on to say:~ Y"There ave at present

two schools of thought about constructive desertion. One school says thati, e

in constructive desertion,” as in actual desertion; the husband is not to be A
found gquilty, however bad his conduct, uniess he had in fact an intention to X
Aring tha married life to an end esceasss  Ihe other school of thought doss "
lip-service to the necessity for such an intention, but says that, even if i

the husband had no intention in fact to bring the married life to an

yet he is conclusively presumed to intend the natural consequences of his
acts: and if his conduct is so bad or so unreasonable that his wife is !

end,

forced to leave him, he must be presumad to intend her to leave and he is

Tguilty of constructive desertion, however much he may in fact desize
remain."” The learned Lord Justice considersed that "the views of the

school are logically unanswerable," and he uttered this caution about the

her to :
First !

presunption of dintention:- "uwhen people say that a man must be taken 4o g

irrtend the natural consequences of his act, they fall into epror: there is '
no ‘must' ‘about it: it is only 'mayf. The presumption of intention is not
a proposition of law but a proposition of ordinary good sense. It means
this: +that, as a man is usually able to foresee what ave the natural
consequences of his acts, so it is, as » rule, reasonable to infer that he s
did foresee them and intend them. But while that is an inference which

may be drawn, it is nol one which must be drawn. If, on all the fact
this case, 1t is not the correct inference, then it should not be dra

At page 739 of the report, Lord Justice Denning adopted the view that had

been expressed by Lord Greene, M.R., ‘in Buchier v. Buchlex (1947) P, at o

pages 29 and 30, in the following terms:. “In constructive desertion

spouse charged must be shown to have‘bedg guilty of conduct aquivalent to b

"driving the other spouss away' o.o... from the matrimonial home and

have done so with the intention of bringing the matrimenial consertium to

an end.?

English and Australian cases on "constructive desertion" have

s of H
wn,*

the .

to

been consldered quite recently by the-High Court of Austrdia in Deery

v. _Deexry, 1954, A.L.R., 262, and it was thers held by Dixon, C.J., a

- #ebb J., Kitto J., dissentind, that what must be proved, Lo establish

ng :

"constructive ‘desertion”, is either an actual intention to bring about a

ruptung of the matrimonial relation or an intention to persist in. a
course of conduct which any reasonable person would regard as calcula
to bring about such 3 Tuptura. '

Applying that principle to the case before me, I consider that
the evidence given about the husband's conduct, prior to the plaintif
departure from Goulburn in June; 1942, is not sufficient to prove tha
had either of the intentions referrad to in Deery v, Deary,

ted

f's ?

t he

In my opinion,

neither of those intentions was necessarily iwplicit in the strong, even L
violent, detemmination he had evinced to get sole contrel of all their ,F

assets in.the Australian Benks. T think the plaintiff was just as

strongly determined not to sign any documents by which she would relinguish

a

te him any rights she had over the assets in those Banke, She was

4
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suspicious, she says, of what he might do with those assets if she signed
the letiers he had asiked her to sign. It is conceivable that he, on his

" part, did not wholly trust her in the matter of their “and/oxr accopnts":

he was a generation older than she was and he may have had old~fashioned
idess about the proprietary rights of wives, A+ any rate, they were at
complete variance about this, but what the pights and wrongs of that
dispute may have been, it is not possinle, on the evidence before me, +o
53y. The plaintiff has said in evidence that she considered that she was
really entitled to from £10,000 to £15,000 of the approximate £30,000-
worth of assets in the Banks, Evidently her husband thought otherwise.
Curiously, when the plaintiff and the dafendant agreed, in March 1944, to
settle the suit she Had instituted, the settlement providad that he was

to pay certain sums in respect of expenses and costs she had incurred ang
in respect of the maintenance of herself and the children, but it did not
aive her anvthing like the £10,000 1o £15,000 she says she raegarded as her
share of the £30,000~worth of assets at the Banks: <the settlement merely
gave her; out of those total assets, war savings certificates of the face
value of £1,250, and of these she had to hold certificates to the face
value of £1,000 in trust for the children. Tt may be, (although I do not
think she has expressly said so), that she agreed to that in order +o
procure the insertion, in the settlement, of the clause that provided that
the children should be brought up and educated as members of the High
“hburch of England or the Church of England,

The evidence of the husband's conduct, immadiately afier the
plaintiff had so suddenly Jdeft him in June, 1943, taking the children
with her, does nol seem to me sufficient to Support & suggestion that he
was in "constructive desertion" at that time, either. The plaintiff has
told the Court that he came to Sydney very soon after she did and that he
rang her from the Carlton Hotel asking to see her and the children. Shes
met him with the children and these mestings were, she says, very pleasant.

She subsequently went out with him herself and he was "chamning® to hezr ,on
those accasions,

- But a little later she discovered that he had been to Melbourne
and she further discovered that he had converted everything in the Rank
there, except the fixed de 0sit that had not yet matured, into his own
name Solely. She then cGrisulted her solicitors in Sydney, As a result,

a suit in equity was instituted by her about August, 1943 and, she 53YS,
"he counter-claimed”. These proceedings were eventually settled; and, by
consent; the Court's decrees of March, 1944, gave effect to the settlement,

The plaintiff has told the Court that, after she had instituted
the equity sult and while it was still pending, she spent a week with her
husband at his flat in Kivg's Cross, Sydney. This was at his suggestiocn,
she says, and she came to Kina's Cross from Goulburn (where she was Iiving
at that time with the children). Her account of that visit was very brief
and was as follows:- "We got on gquite wells we cohabited, and he was
charming, but he finally got around to asking me to drop the suit; but as

he was not prepared to do anything for me ar the children, I would no= agree,

He got angry. We parted". On that scanty evidence I cannot find that his
conduct on that occasion or his suggestion that she should drop her suit
amounted to “constructivq desartion™ on his part.

After hexr abortive visit to King's Cross, %he plaialiff returned
to Goulburn and for some time did not ses her_husband and had no direct:
dealings with him, Their legal advisers attended to the legal procesdings
and negotiated the eventual settlement of March, 1944, to whish T have
already referred, :

-

r

' ‘But in August, 1944, only a few months after the settlement had

been sanctioned by the Court, the plaintiff tried to effect a reconciliation
with her husband. She went 10 see him, she says, and told him that she knew
of a house at Bellevue Hill, She proposed that they "should set up a home
Logether again, live as man and wife, and have the children with {them)v,

le agreed to this proposal and she rented the house. It was school holiday
time and the four childven came to the house for their holidays. Her
husband joined them there but, after heiny there for about four or five
days, he went into town one day and came home with a docurent that had

ween prepared by his solicitors. He requested her to sign it, She read




the document and was shocked o find
in consideration of the payuent
hold all her property,
for him absolutely and
him to do se, transfar

that it proposed that she shoul s

by him to her of the sum of ten shillings

rights, intevests and claims in dew Guinea in trust ‘

covenant that she would whenever calied upon by ‘

to him ell her properity and rights and interests and
claims in HMew Guinea., She has told the Court that she estimateg that the - i
value of her property, rights, interests and claims in ¥ew Guinea at that
time would have been sbout £15,000 to £20,000. She says that, after reading ‘
this dogumant (which has heen produced at this trial), she was "oretty i
well speechless: she refused to sion it and said to him:~ "We are back T
where we startéd”. He then said (shélsays) - "¥o have no chance together
unless you sign it"; She told him she would “nevexr sign it"; and she has
said in evidence:~ "I was andry. He had been very charming during the
days he had been at Sellavue Hill, but when he handed me that it knecked
me: 1 mean, it upset me very much. I'don't think there was further
commen® from either of us and he just packed his bag ang left, He did not
say ‘goodbye’ Lo me hefore he left, I have hasd no further aontact with him
except throucgh solicitors: sorrespondencs of that kind was necessary

" because the war damage claims were Joint and had not been assessed:
was considerable friction between him and me over he war damage claim
and that claim was nol setiicd until January, 1950, OCh! 1 did see him o
once, in May 1946, when he came to Vaucluse, where T was then iiving, '“
about the war danage claim: that was all that was discussed between us .
then. T have not spokan to him since, Since August,, 1944, he has never ﬁ
appreached me with any suggestion that we should resume the marriage.®

there n'
l B

Asked by Mr. White whether she had

consented to his leaving her
in August, 1944, the plaintiff replied

“1 did not restrain him and T did i
not consent: he did not ask me. He left of bis own accord: 1 did not [
sign the document, so he left." As already mentioned, the Plaintiff Y
returnad to Hew Guinea in Hovember, 1946, and recommenced work on her Py
mining holdings. Except for a few brief visits to Australia, she has .
lived in New Guinea ever singe. o

Mr. White has submitted that from the time the defendant asked the !
piaintiff, at Goulburn in April 1943, to sign the £ive letters to the o
danks, until the day he laft her at Sellevue Hill in Sydney in August, :
1944, his behaviour indicated/one unchanging attitude, and that was that he,

. the husband, was to get hold bf all the property that the parties had P
jointly got together, That consideration, Mr. White said, loomed over any .
+ other consideration in the husband's mind and the brief reunions in Sydney b
in 1944 were not genuine attempts on the husband's part to effact a
reconciliation but were a device to. get his wife to surrender all her
property £o him: this, ¥r. ¥hite suggested, was "dramatically corroboratedt -
by the husband's attempt to get her to sign the "declaration of trust" that P
he had got his solicitors to prepave and that he handed +o her at Bellevus
Hill in August, 1944, then she refused to sign that document, the defendant
immediately left her; and that, ¥Mr. White contended, was the "fipa] evidence i
of. an intention to desert hax'., Mr. White summed it up in this graphic way;
the defendant, he sajd, “was wedded, in his mind, not to her but to the
money he wanted:. when she stood in the way of his ambition, he cast her
aside without any hesitation.” ’

In an undefended matrimonial action,

a Court is at a disadvantage v
in getting at the

|

1

|

|

!

| truth of the matier because it has heard.only one side.

| That is the case hexe: but I have to do the b@st I can with the material P
{  available. On the evidence that has been put befoze e, it appears that

{ the parties got on fairly well together while they wefg in New Guines - .

i that is to say, from 1929 until the end of 1941. Their real troubles arose b
|  after khey began to live together in Australia in 1942, Differences o
| octurred betwsen them over the wife's mothor and about the education and

i religious up-bringing of the children:  such topics are nolt uncommon sources

i of matrinmonial friction and the plaintiff and the defendant were not the

1 first married couple to quarrel about such things, nor will they be the

i last. Their dispute about the control of the assels held in Austraiian

1 tanks on their Yand/or account", however,

% already-existing teasion between them,

i were detexmined people. loves were followed by counter-moves and neither

of them was prepared to give way. His violence and the pressure he put on
her te induce her to sign the five letters at Goulburn were met by her flight

and by har whisking the children away with her from under his very nose.

43§ |
A=

seemed to intensify, deeply, the
A battle of wills developed. Both

|
|
|
:
l
|
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{is next wove, made under cover of an apparent resumption of friendly !
social relations, was to g0 to Melbourne ang qet the bulk of the assets o
that were in the Bank there, in thair "and/or account", into his own ot
sole control. She countersd this by instituting the equity sult, which
he opposed. His next step was to invite her to come and live with him .- =
at his flat at King’'s Cross.  She agresd and came and lived with him :
there, as man and wife, for a weelks but when he then proposed thet she
should drop her suit, she left, The legal proceedings were gone on with,
but in March, 1944 - no doupt on the advice of their legal advisers - they
agreed to a2 settlement and consented to a Court decree based on the settlo-

they did not touch the marital velations of the parties. The plaintiff now
had some financial security and had the childran; and some wives might have
left things at that, The plaintiff, howaver, in August, 1944, made an
effort to set up a matrimonial home again and she took the initiative by
proposing this to her husband. I think that was a sincere and aenuine
proposal on her part and I think that she really wanted the marriage to
survive and her children to have an established home to come to. Her A
husband agreed to hexr proposal, and he actually jeined her at the house she »?
had procured at Bellevue Hill. For a short period, he lived with her there i
as man and wife, with their children around them. For that brief Space of Ry
time there were all the external signs of reconciliation and of a resumpthion
of their matrimonial relationship. But after four or five days of this, he
suddenly produced.the so~called "Declaration of Trusty that he had got his
own solicitors fo prepare and he asked her to sign it. Had she signed that -
document, it would, prima facie, have enabled him to acquire all her :
interests in Hew Guinea, which were worth thousands of pounds, for the
exiremely modest consideration of ten shillings, ihen she had read that f
document, her hopes were wrecked and her disillusionment was completa, That S
was surely a natural ang very understandable reaction. She refused ta sign b
Lhe document and, in my view, har refusal to sian that preposterous paper - :
was not unreasonable, naor may it be regarded ags any excuse at all for him P
to leave her. On her refusal to sign i%, the defendant said to her:« "ga L
have no chance together unless you sian it": in other words, he told her i

wthat he would not live with herp unless she signed away %o him all her it
remaining property in Hew Suinea for ten shillings. She told him she ,1
would never sign that document, whereupon, without commant or more ado, he
packed his hags, left the house without saying geodbye, and has never i
atlexmpted a reconciliation with her or a resumption of their marital
relationship since that time.

i

wthat inferences May the Court rightly draw, as to the defendant s L
intention, from that final conduct of his? It is clean that for four or P
five days he lived with his wife 2t dellwvue Hill in a way consistent with i
a complete resumption of the matrimonial relationship. On the evidence
before me, I feel unable to find that he had no aepuine intention whatever,
during those first few days, to resume that relationship., A person’s '
intention is not always static: it may be influsnged by events or swayed
by change of motives: and it dozs not follow that the defendant's intention
on the day he arrived at Believus Hill wasg necessarily the same as his
intention when he left dellaevue Hill., Phat than was in his mind on that
final day, the day on which he produced the astounding "Declaration of
Trust" and asked his wife %o sign it? Ye are told that when she refiused to :
€ign 1t, he gave her, in effect, an ultimatum: £Sign 1f, or we cease +q
live together", That ultimatum could be vegarded as shoWhng that he dig iy
not yet intend to leave her, provided she agreed %o his intolerable condition,
dut when she rejected that ultimatum and again tBldghim that" she weoulg never
sign the dociment, he said no more, but vacked his bags, left the house
wi%heut saying goodbye, and from that day to this has wade no attempt at :
ANy reconciliation with her and has made no attempt to resume a matrimonial i
relationship with her. Whereas it was she who, in the physical sense, left
him at Goulburn in June, 1942, and at King's Cross in January, 1944, it was _
he who left her at Bellevue Hill. I think that i+ mey fairly be inferred or -
presumed, from that final conduct of his, that his intention when he left
the plaintiff's house at Bellevue Hill that day in August, 1944, was to end
their marriage. He left without her consent and without any reasonable P
cause or excuse. That state of affairs has continued, T find, with the '
same intention on his part, and without reasonable excuse, for much more
than the three years' period prescribed in the Ordinance. For these
reasons, 1 consider that the plaintiff has proved that the defendant :




s

ideserted her, and I find that that dese
. Bellevue Hill, and has continuved umtil N16W,

rtion began in August 1944 at

The plaintiff will have her decree nisi on that ground

s With
costs against the defendant.

(Sgd.) Pnizlips c.J,
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