COoOPY

’ )
IN THE SUPREME COURT OF THE TERRI'TORY OF ) ))

PAPUA AND NEW GUINEA

The King
Va

Jeffrey Kenneth GILL

SUMMING UP _ Phillips

On 21/12/47, accused ka Government Patrol Officer) at KAIAPIT,
‘held investigation Into ﬁarital affairs of IATSA; wﬁosé.huéband {BOBA)
she wished to.leave and had left, she said, beéausé of his Eea{ings: she
waﬁéed PORPUA {whom she had wished-to wed, but had not,hbecause averhorne
by<§aréntal arrangements), She admlitted she had committed adultery with
PORPUA, At his investigation, Gill ;aid it was wroné for LTATSBA fo leave
her husband. He sent the parties away, After that he sent for IATéA and
PORPUA, Ee said that they two had been comaitiing adultery and were set
on marrlage, and; according to the witness Anglan, accused also said
egther YALLl right, You ﬁust fornicate first in the open and in puﬁlic
and be shamed. You can then be man and wife," or ﬁAll rightu You can
be man and wife, You must fornicate in the open and in public and bhe
shamed,” Om:vone construction of the evidence, and bearing in mind that
Gill wouid presumahly be 51tt1ng as a Court for Native Affairs, it would
be open to f1nd that he decreed a dlvorce or told IATSA she was divorceds
but the evidence as a whole (including that Just quoted) dig not EO S0
far as to establish that IATSA and PORPUA wére then and there declared by
Gill to be man and wife, Gill =aid they could become man and wife and

that is not the same as declaring them married, In any case, Gill was a

c.T.

'
Patrol Offlcer and had no power to marry natives nor could such a statement

by hinm be deemed marrlage by native customn, w1thout Something more, On the

evidence glven3 I can only find that IATSA and PORPUA Were not man and wife

at that particular time, though the evidence shows they wished to become

man and ‘wife,
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Evidence, wndisputed, that Gill sent a policeboy to tell IATSA
to strip naked and come back +o Gill's office ﬁaked; and that Gill gent
ANGIAN to get PORPUA and bring him to the same place, Gill, through

policeboys, toid the woman to lie down on the graas in front of the

Goﬁernment office and told PORPUA +to strip and fornicate with her, Bhe

protested but obeved Gill because afraid of him, PORPUA stripped and lay

on her because he was afraid of Gill, But PORPUA did not at first penetrate, E
: I

Goaded on by accused and by policeboys under aceused's orders, PORPUA f

|

penetrated, but was passive, To acceleraie matters, Gill had plank put ‘

under woman's buttocks: then had a glowing ember put under her buttocks:

L ) .

ﬁé also prodded PORPUA's buttocks with a8 stick and thrgw iighted watches

{ oL

on PORPUA's back, All this in the presence of native policeboys and a

crowd of visitiﬁg natives, He moved couple to shade of tree, waited €111

ejaculation occurred; then left, The native couple went and washed

themselves, After that they were allotied a house on the Station — ’ :

(incidentally, PORPUA was an employee on +the Government Station),

v

§
: I
No& does this evidence support charge? _ }
Prosecution says 1t does, Defence, on the other hand, saysg it E
does not suffice to prove "procuration,? }
Prosecution has argued that "procure" means “to ohtain by any |

manesg, ‘ 7 ' ' j
Defénce has strongly contended that to "nrocure” within meaning - !

of Section, the Procursur must act ag agent for a man who wants the woman f
fo? his own DUrposes or gratification: Turther, that there can be no f
"procuring™ in a Case where the woman ang the man about to have carnal ' !
| . . i
knéwledge of her are man ang wife; or are levers whe have ang sexual E
relations, (as here), '
|

|

|

I see no force in "agency" argument; because, 8.8, a procurer

Ag to the man~and-wife and lover-and-lover argument - {this, I think,

Tests on some notion that prior sexual relations between such & couple make
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it impéssible to have procuration in regard to that same couple., In wmy
opinion, this does not follow. It may be noted that s. 218, as amended,
no longer says "unlawful Earnal knowledge" but says “carnal knowledge,"

Mr, White had to face fact that s. 248, in iis original form,
contalned the words "prostitute” or woman “of known immoral character,"
and that these words were dropped from amended s. 218, He contended that
this wag because framers of amendment had 1n mind:
(a) that there should be no discrimination between white and native
woman: also that Administration has a strict duty to protgqt white and
native woman equally: and
(b)Y . the difference in morals and moral standards of whites and natives -
aisé between those of natives of gdifferent arcas {many unknown to framers
of ﬁew section 218 when they framed it): these differences, Mr, White
submitted, would lead framers to think of difficuliy, in the case of some
native communities, of proving that a native woman was of “kgown immoral
character,” ’
But this rests on fallacy, The Code does not take into account different
s&andards of morality: it imposes one standard {(our standard) on non-natives
and natives alike: (e.g, ‘'provocation,” ete.),

Compare S, 218 (also S, 217 on a similar subject matter) as they
were before their amendment in 1936 and as they are since being amended,
The words relating to common prostitutes and women of known immoral character
have been dropped: ”unlaﬁful carnal knowledge" has become “ecarnal knowledge"
simply: and the punishments greatly increased, These changes seem, to ne,
to be significant and to show that the protection given to women was
intentionally widened. 3But there is a limitation, nevertheless, to the
protection given, and that, I think, is to be found in the word "procure,!

I give a meaning to that word, as used in S, 218 (as amendedy, which
lies bhetween that put by Prosecution and that put by Defence, There is a
difference, for instance between "procuring’ inanimate things and "procuring®
animate beings or persons, Inanimate things have no say in the matter; but
in the case of a human béing someone may be irying to‘brocure,'" the procurer
has to reckon with the will and wishes of that human being, 1t seems to me

to follow that if a woman, at the instance of ancther person, comes wililingly,

116,



4,

-

she can hardly be said to be "procured," but aliter, 1f she is not willing;

[-aactieafil

(see Archbold, 30th Edition, pages 1053 1054, citing R, v, Christian, 23

Cox, 544}, Where the woman and man concerned are man and wife or lovers on
intimate sexual relati;)nsp the jury, before convicting, would have to take
care to be satisfied beyond all reasonable doubt that the woman was unwilling:
if the jury considered she needed no procuring and acted of her own free will,
there would be no "procuring" within the section, in my opinion, Of course,
in a case where the woman is a prostitute or woman of known immoral characte?
the jury wouid.also have to look closely at the evidence and before convicting
be sure bevond all reascnable doubt that the woman was not willing: normally,
there would be more Iikelihood of a woman of such a type to be "willing" for
sexual intercourse thenm a woman who had led a virtuous 1ife, and the Jury
would have tdltake that into account in deciding whether or not the woman

had been willing to be carnally known and hag acted of her own free will,
Similarly, where the woman and the man are man and wife or are lovers on

most intimate terms, an act of carnal intercourse between them might well

be something the woman was mere inclined to than one hetwesn herself and
another man altogether (a compléte stranger to her), But even if such prior
sexual relatiens had existed between the woman and the men, it would s£ill

be possible (I think) for oircumstances to occur in which an act of sexusl
intercourse might take place between them which the woman was opposed to or
wag forced or tricked into against her will: (e.g, married woman living apart
from her husband), Heré, TATSA aﬁd PORPUA were admittedly lbvers who had had
sexual relatlons, But their act of sexual Interceourse in public was-.
according to the evidence for the prosecution (which bhas not been challenged
or contradicted by eyidence for the Defence or by the Defence) — ocne that
IATSA did not want and dne she only submitted to through fear of the Government
officer (accused), S&he was, according to the evideHCe, brought by accu;ed's
orders te the place under police escort and had already been told by a native

pelice constable (at accused's orders) to strip, She was ordered by accused

to submit to carnal kunowliedge of her by PORPUA, She protested, but submitted
through fear of accused, I consider that was a "procuring,t (I may add, that

had she been PORPUA's wife at that moment — though I have found as a fact that .

she was not - and had the same circumstances otherwise obtained and the same
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.procedure been adopted as thét alleged agains% accused .. I think thaf
would also have been a "proecuring'),
The evidence amply shows "abuse of authority" and alsc amply
shows "carnal knowledge' as defined in the Queensland Criminal Code,
As é Jury, I am satisfied beyond all reagonable doubt that the
s accuged "procured" IATSA by abuse of authority with intent that she
should be éarnally known by PORPUA ang that the charge has been proved, -

Accordingly, ¥ find accused "Guilty' of the charge, "

In sentencing accused, the Court read the following:.
Accused; You have been found ’Guilty' of having, on or about

31/12/1947 at KAIAPIT in +hig Territory, procured by abuse of authority
the native woman, IATSA, with intent that another person, the male native
PORPUA, might have carnal-knowledge of her., That offetice is one against
the provisions of 8, 218 of the Gueensland Criminal Code (as adopted and
amended for the Territory of New Guinea) and anyone guilty of it ig liabie,
under that Section, to imprisomment for ten years,

- The facts of thig case are clear and not disputed; On the day
in question you were a Patrol Officer of the Administration and Officer-in—
Charge of the Government Police Post at KAIAPIT in the MARKRBAM Valley,
Farly that rnorning you investigateﬁ a2 native matter — the marital problems
of the woman JATSA and her husband BOBA. TATSA had run away from BORA
becauise she gaid, he often heat hers {he had, as you knew, heaten her only
the day before and been put in prison for that by you), IATEA wished to
maxrry PORPUA, the man she had always wanted to marry but hagd not, bécause
parental authority made her marry BOBA. She admitted that she had had sexual
relations with PORPUA, that is, that she had committed adultery, You first
sai& it was not right that she should leave her husband, Later you said tha%
ag she and PORPUA had already been committing adultery and as those twe were
bent on marrying, they could marry but firyst mist commit zexual intercourse

in public and so be publicly shamed — obviously, made ashamed of their
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adultery. You directed a native police constable to tell IATSA to take
off her grass skirt and come before your office siark naked, You sent
another messenger to bring PORPUA to the grass in front of your office

and you ordered PORPUA to strip naked, You were present, a number of
native police were present and a number of natives visiting your station
were eye witnesses of what followed, You ordered LATSA, through your
police, to lie down on the grass and then ordered PORPUA; through your
pelice, to have intercourse with her, The woman protested her shame and
was unwlliling as was PORPUA, but presently both of them, through fear of
youy the representative of "the Government” (to natives the all powerful
Government) obeved, Though PORPUA lay on IATSA he deliberately did not st
firaet effeect penetration, That led you and your police to goad him until
he did insert his penis, Even then he tried to bg passive, You then
ordered your n;tive cook D{PI to get a plank and push it under the woman's
butiocks, elevating them. Ha obeyed your orders., PORPUA was still not
active enough so you told DIDI to get a live ember or fifestick (which he!
did get from the kitchen) and put it under IATSA's buttocks and between

them and the ground, This DIDI did. This ordeal by fire dld not produce

the acceleration of sexual intercourse you desired, so you, the representative

of the Goverament, dropped one lighted match at least on PORPUA's back and
then prodded his buttocks with a cane, Tt was hot in the sun where you and

the couple were and you ordered them to move a little distance to the shade

of a tree and continue intercourse there, At length the man ejaculated, and
you left, They, wretqyed C{Satures, went away to bathe and cleanse themselves,
Dreadful thcugh that narrative is, you have not attempted to deny.any part of

it, Look at your actions how you will; they may only be described as sadistic,

diabolically so, and thoroughly vicious. And you are only 25,

In mitigation or by way~of pleading for leniency, you have told the
Court the story of your life., It appears that your parents separated because

of your father's cruelty when you were 9, You remained with your .mother and

attended a'public school in Melbourne until, against your wish; you were taken

away at 15 by your father's direction and vut into a softgoods warehouse., To

get away from there and your father, and your father's atmosphere (which you

say you "loathed and hated") you went jackefooing and worked on stations in
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H,8. %W, until vou enlisted in the A.I.F, in June, 1940, at the age of 17,
Through no Ffault of your own, you saw no real active service but were kept
more or less inactive in Australia throughout the war: enforced inaction
of that kind is to many people irritating and demoralising, ¥You were
honcurably discharged from.the Forces in January, 1846 but had not found
a job'by August of that year. Then howsver you were accepted for a course
at the School of Pacific Administration and came on to this Territory as an
officer of the Administration in Febrgary, 1947 -~ roughly a year ago, You
came to LAF and you were sent on patrolis— the first in the company of
¥ Oou

another officer, later alone, Ultimately/gere sent to KAIAPIT, with
instructions to rebuild that station., You carried out those instructions ..
and, you tell us, took pride in your work, worked incessantly, and did your
best, Just three weeks after you had commitied this abominable offence vou
went to Brisbane te warry, marrying there on the 28/1/48, 1 do not know
whether you thought that no report of your offence would reach the eyes or
ear of higher authority. It seems almost incredible that any adul% person
should lack the degree of intelligence, or imagination, that would be
aufficient tc warn him that such an offence "would out," sooner o?-later.
However,iyou did marry and vou brought your bride to the Territory om Sunday :
15/2/48, on which day you were arrested for your foence, You tell us you
have had no previocus convictions,

¥ou aré young, new to the Territory, and can have had little
experience of nativgs, Perhaps you do not realise that the enormity and
atrocicusness of your offence bhave not only fouled your reputation, but thaﬁ
of the Administration dand of vour race, What effects and what repercussionsg
may cccur among the MARKHAM natives az the byproducts of your conduct, it is
not yet possible to esiimate., But I may tell &ou that the public “éhaming” ;
of natives ls a dangerous device, and 1%t is pot wnknown for an officer of
this Texritory, who has publicly "shamed" & natiwe in_a far less humiliatiﬁg
manner than you have, to be done to death by hig victim, The misery your
actions must have brought upon your yﬁung wife isg pitiable~ but that is a
tragedy that you alone have brought about and that you should have had enough %

wit to foresee and the honour {o avoid,

You must be punished for what you have done, and the séntence you i
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" will receive must be one that will convince you and anyone else who chooses

8.

to do as yéu have done, that tbe law will proteét the rights and liberties

of the natives as well as those of other residents of this Territory and

will viait dire retribution on anyone who commits offences as vile and
atrocious as that which you have committed., Your offence merits most
drastic punishment, but because of your youth and inexperience, I am not
going to impose upon you the maximum penaliy the Code allows, but somebhing
less/ I sentence you to lmprisonment for five years.

Sentence:~ Imprisomnment Ffor 5 years (without hard labour),

F, B. PHILLIPS,

C,J.
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