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Provocation - premeditation and de l ibe ra t ion  

CHIVIRIN~, a p o l i t e  constable,  suspected t h a t  h i s  wife might be 
unfa i th fu l  because he had heard s t o r i e s  about o ther  policemen's 
wives. As a r e s u l t  of his i n s i s t e n t  questioning she t o l d  him 
she had been unfaithful.  CHIVIRING k i l l e d  the  s i s t e r  of h i s  
wife's a l leged lover  a t  t h e  culmination of a complex plan. 

He showed premeditation, de l ibe ra t ion ,  and considerable 
cunning i n  a-chieving h i s  end. There was no "sudden" 
provocation. 

W.W. Watkins, Crown Prosecutor 
W. Dishon, Ass i s t an t  D i s t r i c t  Officer,  by leave, f o r  ~ e f e n c e .  

This was a Sohano case heard a t  Rabaul (10.13 arm. t o  5.40 plm, 
8.00 p.m. t o  11.30 p m .  on 7 t h  Ju ly ,  1947) 

(3n Tuesday, 8 t h  Ju ly ,  1947, t h e  Chief Judge del ivered judgment 
orally.  

This is a charge of wi l fu l  murder, which is one of 

t h r e e  forms of unlawful k i l l i n g  under our Criminal code: Section 

301 reads: - 
"Except a s  he re ina f t e r  s e t  for th ,  a person vho unlawfully 

k i l l s  another, intending t o  cause h i s  death or t h a t  of 

some other  person, i s  g u i l t y  of w i l f u l  murder." 

Section 291 says t h a t  a k i l l i n g  is not  unlawful i f  it is authorised,  

j u s t i f i e d  o r  excused by l& M these  t h r e e  exceptions only one 

concerns us: - "excusem, and i n  regard t o  "excuse", provocation, of 

a kind recognised by law, may reduce what would otherwise be 

Wilful murder t o  manslaughter (S. 3 4  of t h e  Criminal code). 

Now, t h e  onus i s  on t h e  Crow t o  prove t h e  charge 

beyond a l l  reasonable doubt. There i s  no onus on t h e  Accused t o  

prove innocence. 



The f a c t s ,  which a re  r e a l l y  not  i n  d ispute ,  a re  t h a t  

Accused hearing s t o r i e s  of t h e  conduct of o ther  policemen's wives, 

asked h i s  wife of t h r e e  months i f  she was t h e  same. She denied it, 

He kept on asking he r  till a t  length  she sa id  she had misbehaved. 

He asked her: W i t h  what man?" 

He says  t h a t  she then suggested t h a t  he name t h e  

men he know and she would t e l l  him i f  he named t h e  one - a cur ious  

proposal. He named fe l low v i l l a g e r s  - no re su l t .  Then, he says, 

he named policemen till he came t o  HULULA and, he says, she s a i d  

he was t h e  man. Asked how of t en  misconduct occurred, he says,  she 

sa id r  once. Then, l a t e r  she s a i d  twice. Then she sa id ,  "Since a 

week a f t e r  my a r r i v a l  a t  SWNO". He says he asked repeatedly ,  

"Is t h i s  true", and she sa id ,  "Yes." (Pausing he re  - I may comnent 

t h a t  t h e  wife may have been t e l l i n g  t h e  t r u t h  or, stung by h i s  

suggestion of i n f i d e l i t y ,  h i c h  was probably unfounded, she may 

have thought she would s t i n g  him i n  r e t u r n  by saying she had been 

untrue: a no t  uncammon feminine reaction.  Which it was is not known, 

a s  t h e  wife and Hulala have no t  t e s t i f i e d  i n  t h i s  case).  

Accused was obsessed by t h e  thought of h i s  wife 's  

i n f lde l i ty .  He t o l d  t h e  Sergeant-Major, who made enqu i r i e s  and 

ascer ta ined t h a t  h i s  susp ia ions  were ( t h e  SergeahGMdor thought) 

unfounded (o r  t h a t  Hulula and t h e  wi fe  had, on enquiry, denied i t ) .  

Accused says  he  asked h i s  wife, who agreed HULULA 

had laughed a t  t h e  charge, b u t  s a i d  she had denied i n f i d e l i t y  t o  

t h e  Sergeant-Majar because she  was afraid. She added t h a t ,  i n  

t r u t h ,  she had been unfaithful-. 

Accused thoughts were now on revenge, he says, and 

he had HUUILA1s s i s t e r  i n  mind. Yet he says he looked twice  f o r  

HULULA i n  one afternoon and could no t  f ind  hi& He thereupon 
h. 

concluded HULULA had a g u i l t y  conscience and was avoiding hind. 

Yet, it was possfble  t h a t  HULULA was away on an innocent errand: 

and it would have seemed wiser  t o  wai t  till he could f i n d  HULULA - 
f o r  example, when next  he came on duty. 

Accused d id  not  wait. He decided t o  leave  head- 

qua r t e r s  with h i s  wife, and, doing so, he took with him h i s  bayonet 

and b e l t ,  hiding them under an unusually long double lava-lava and 

strapping them with rubber t o  h i s  leg .  

They went t o  LWAHAN v i l l a g e  (where HULULA1s s i s t e r  

HCHANAN, l i v e d  with h e r  husband, ROEPA). Accused t o l d  h i s  wife he 

would induce HUiANAN away from t h e  v i l l a g e  and would do what he  

intended t o  do a t  a spo t  c a l l e d  TON, midway between LCNAHAN and 



SING Villages. He warned h i s  wife no t  t o  bet ray  h i s  i n t e n t i o n  by 

saying anything t o  HOHANAN. Apparently, h i s  wife understood t h a t  

h i s  in t en t ion  was t o  square off what he thought HULULA had done t o  

Accused's wife, TAMIN, by having sexual in tercourse  with HULULA's 

s i s t e r  HCHANAN (HULULA, by t h e  way, had no wife, being unmarried). 

Accused go t  GONEHAN of LCNAHAN t o  ca r ry  a message 

t o  HWANAN t o  t h e  e f f e c t  t h a t  Accused had come with a message t h a t  

she was t o  accompany him back t o  t h e  s t a t i o n  of SOHANO and t h a t  he 

would be wait ing on t h e  beach. 

H W A N  came t o  t h e  beach and enquired of Accused 

what it was about. He sa id  he  was not  sure,  b u t  thought it was 

something t o  do wi th  h e r  b ro the r ' s  

She s a i d  she would speak t o  her  husband f i r s t  - and 

Accused sa id  she should leave  he r  baby behind, bu t  she sa id  she 

could not  do t h a t  a s  t h e  baby was sick'; 

She re turned wi th  h e r  husband, RCEPA, who a l s o  

enquired about theemand and g o t  a similar reply'.' ROEPA s a i d  he 

w u l d  come too, b u t  Accused t o l d  him no t  t o  do t h a t  because t h e r e  

was no need t o  worry a s  Accused's wife was with him, b u t  t h a t  i f  

RCEPA wanted t o  come then he ought t o  r e t u r n  and g e t  food f o r  t h e  

c h i l d  and br ing 3.t t o  SOHANO on t h e  morrow. RCEPA agreed t o  t h i s .  

Thus Accused g o t  ROEPA ou t  of t h e  way. 

Then he, h i s  wife and HWANAN (and he r  baby) headed 

f o r  SIIG. Near TCN, Accused's wife, according t o  t h e  p lan  he had 

already ins t ruc ted  h e r  t o  follow, went ahead. 

He then spanked HOHANAN p lay fu l ly  on t h e  p o s t e r i e r  

w i t h  a vine. She sa id ,  "What is  that".  He sa id ,  "Don't you know?" 

She sensed he had t r i c k e d  h e r  and r a n  i n t o  t h e  sea  and along a r e e f  

c a l l i n g  on he r  husband who was now f a r  away. He reassured he r  

(she weeping) t h a t  a l l  was well. She came back only t o  be jumped 

by Accused. She had he r  baby i n  he r  l e f t  arm, and he held  he r  

r i g h t  and proposed sexual in tercourse .  She refused. He sa id  it 

was i n  r e t a l i a t i o n  f o r  what HULULA had done t o  h i s  wife. She 

s t i l l  refused bu t ,  (he says) she admitted HULULA was a trouble- 

maker with married women and had not  agreed t o  proposals t o  g e t  

him married. He asked d id  she not  l i k e  t h e  idea of in t e rcourse  - 
was she averse t o  it. She sa id  no - b u t  she had t o  th ink  of he r  

s ick  child.   his may have been a t a c t f u l  answer t o  a man anned 

with a bayonet). 

He says he then s a i d  he would k i l l  he r  and she 

r ep l i ed ,  "Alright,  k i l l  me. I must pay f o r  what HULULA has doner.. 



Whereupon he t h r u s t  h i s  bayonet through he r  body and again i n t o  

he r  back - b u t  not  through h e r  body - k i l l i n g  her. 

Whether he raped h e r  f i r s t  o r  not, t h e r e  is  no 

evidence: he r  body was l a t e r  found naked and hal f  covered with 

sand, bu t  t h e  t i d e  may have uncovered h e r  lava-lava from her  body 

and washed it some d i s t ance  away, where it was l a t e r  found. When 

giving evidence of t h i s  p a r t  of t h e  events  Accused seemed t o  have 

t o  th ink before speaking, he was h e s i t a n t  r a the r ,  f o r  f i r s t  time 

i n  h i s  long story. However - a s  I have sa id  - t h e r e  is  no c e r t a i n  

evidence, and t h e  charge does not r e l a t e  t o  poss ib le  rape  bu t  t o  

a k i l l i n g ,  which Accused has admitted; 

Later  t h e  bodies of HOWLNAN and he r  child.- a l s o  

dead - were found by v i l l a g e  searchers.  

Meanwhile Accused and h i s  wife had hidden i n  t h e  

bush, where some days l a t e r  they were apprehended. Cm apprehension 

Accused admitted t h e  k i l l i n g ,  and s a i d  he must have been crazy. He 

a l s o  sa id  it was because of HULULA's conduct. 

Thus what Accused d i d  was based on h i s  suspicion of 

h i s  wife 's  i n f i d e l i t y ,  which was based on he r  admission of such 

a f t e r  h i s  long questioning and nagging (an admission which may o r  

may not have been t rue) .  He d id  not  check up by questioning HULUI.4 

o r  by s e t t i n g  a trap.  He accepted h i s  wife's "admission" a s  correct:  

and p l o t t e d  a dreadful  revenge which he allowed nothing t o  prevent 

him carrying out. He showed premeditat ion,  de l ibera t ion,  and 

considerable cunning i n  achieving h i s  end,  

(h t h i s  evidence, I can see  no defence. H i s  k i l l i n g  

was not authorised,  j u s t i f i e d  o r  excused by law, and t h e r e  has bep- 

no "sudden provocationn such a s  might, i n  law, have reduced wi l fu l  

murder t o  manslaughter. 

I n  these  circumstances, only one v e r d i c t  i s  possible.  

I f ind  CHIVIRING Gui l ty  of Wilful  ~ u r d e r .  

Edited and repor ted  
by P.J.Quinlivan, 
Barrister-at-Law 
from t h e  trial judge's  
notes. 


