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Appeal from District  Court  - f a i l u r e  t o  t a k e  
a view (though no t  asked f o r )  NOT good 

ground of  appea l ;  "unlawful hold", "unlawful 

U s e  v io lence"  d i scussed ;  dictum of Ke l ly ,  J. 

t h a t  " in ju ry"  r e q u i r e d  to e s t a b l i s h  "use of  

v iolence"  ( S e c r e t a r y  f o r  Law f o r  Benny K i s i  v,. 

Nash, Unreported No. 682) NOT followed - - 
suspended s e n t e n c e  - per iod  bond e lapsed  - no 

s u b s t a n t i a l  m i s c a r r i a g e  of  justice. 
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(App. No. 141 o f  1975 (NG); 

The a p p e l l a n t  was convicted i n  t h e  District 

Court Kokopo on t h e  25 th  August, 1975 o f  unlawful ly  

l a y i n g  hold  of t h e  respondent.  The respondent was 
an a g r i c u l t u r e l  l a b o u r e r  employed by t h e  appe l lan t .  

H e  claimed t o  have been misused on an occasion when 

he  came t o  t h e  a p p e l l a n t  t o  make a complaint about 

h i s  pay. The a p p e l l a n t  w a s  convicted and sentenced 

t o  two months' imprisonment wi th  hard l a b o u r  - 
t h e  sentence being suspended upon h i s  e n t e r i n g  i n t o  

a bond t o  be  of good behaviour  f o r  s i x  months. 

A s  amended by consen t ,  the  grounds o f  

appeal were t h a t : -  

( a )  The v e r d i c t  was aga ins t  t h e  evidence 

and weight  of t h e  evidence,  

( b )  t h e  l e a r n e d  m a g i s t r a t e  misd i rec ted  

himself  i n  t h a t  he  f a i i e d  t o  t a k e  a 

view o f  t h e  scene of t h e  a l l eged  

i n c i d e n t  when t h e  t ak ing  of such a 

view was r e l e v a n t  t o  t h e  b e t t e r  

unders tand ing  o f  t h e  o r a l  evidence,  

(C)  t h e  pena l ty  al though suspended was 
i n a p p r o p r i a t e  i n  t h e  circumstances 

and t o o  severe .  

Should a view have been taken? 

Under t h i s  ground it was argued t h e  

conv ic t ion  was improper not  on ly  because no view 
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w a s  taken,  bu t  a l s o  because t h e  appe l lan t  appearing 

i n  person,  was not  p o s i t i v e l y  i n v i t e d  t o  say whether 

he  thought a view should be  taken. 

I n  my unders tanding it has always been a 

m a t t e r  f o r  t h e  t r i b u n a l  of f a c t  whether it d e s i r e s  

t o  t a k e  a view. Counsel o r  p a r t i e s  may suggest  t h a t  

a view would b e  d e s i r a b l e .  A judge may suggest  t o  

a j u r y  t h a t  it might l i k e  t o  take a view. But i f  

t h e  t r i b u n a l  d e c i d e s  it would not be helped by a 

view, t h a t  i s  an end of t h e  matter .  I n  o t h e r  c a s e s  

a judge i n  charge  of a ju ry  may decide  t h a t  a view i s  

i n a p p r o p r i a t e  (R. v. Boxshall (1)) - though t h i s  

no doubt,  would be  most unusual,  i f  a ju ry  expressed a 

wish t o  do so. The p o s i t i o n  a t  common law appears t o  

have been enshr ined  i n  s.568 of our  former Criminal 

Code, i n  t h e  s t a tement  "The c o u r t  may i n  any case ,  

if it t h i n k s  f i t ,  d i r e c t  t h a t  t h e  ju ry  s h a l l  view any 

p lace  o r  t h i n g  which t h e  c o u r t  th inks  it d e s i r a b l e  

t h a t  they shou ld  see and may g ive  any necessary 

d i r e c t i o n s  f o r  t h a t  purpose .......... :.... ,, 
The p r o p o s i t i o n  t h a t  a t r i b u n a l  should go 

o u t  of i ts  way t o  ask an unrepresented p a r t y  whether 

i t ,  t h e  t r i b u n a l ,  should t a k e  a view, seems t o  me 

novel and untenable.  I n  any event ,  i n  t h e s e  prcceedings,  

though both p a r t i e s  were unrepresented,  t h e  appe l lan t  

was probably i n  t h e  more advantageous p o s i t i o n ;  f o r  

it appears fmm t h e  m a g i s t r a t e ' s  comments t h a t  t h e  

a p p e l l a n t  a s  a European employer of l a b o u r  has had 

occas ion  f r e q u e n t l y  t o  himself conduct c a s e s  i n  t h e  

District Court  a t  Kokopo. I n  a d d i t i o n ,  t h e  n a t u r e  of 

t h e  evidence g i v e n  by t h e  respondent and h i s  wi tness ,  

t h e  cross-examination of t h e  l a t t e r  by t h e  a p p e l l a n t ,  

and t h e  admiss ions  of t h e  appe l lan t ,  w e r e  such a s  

cou ld  have c a r r i e d  c o n v i c t i o n  i n  t h e  m a g i s t r a t e ' s  

mind on t h e  q u e s t i o n  of whether the  independent wi tness ,  

John Mum, had t h e  oppor tun i ty  t o ,  and could  see ,  what 

he  claimed t o  have seen. I n  my opinion t h e  learned 

m a g i s t r a t e  would have been j u s t i f i e d  i n  re fus ing  t o  

t a k e  a view, i f  h e  had been asked t o  do so. 



Was 'unlawful holdinq,  e s t a b l i s h e d ?  

S.30Ca) o f  t h e  P o l i c e  Offences A c t  New Guinea 

provides t h a t  a person who "unlawful ly  l a y s  hold o f ,  s t r i k e s  

o r  uses  v i o l e n c e  towards any person" commits an offence 

punishable wi th  a f i n e  of K1OO.OO, s i x  months' imprisonment, 

o r  both. 

It was contended t h a t ,  though a push was admit ted,  

" laying hold" w i t h i n  t h e  meaning of t h e  sec t ion  had n o t  been 

e s t a b l i s h e d .  While it was admi t t ed  t h a t  t h e  learned m a g i s t r a t e  

could have t r e a t e d  t h e  m a t t e r  as a va r iance  and have recharged 

t h e  a p p e l l a n t  wi th  e i t h e r  "unlawful s t r i k e "  o r  "unlawfully 

using v io lence" ;  it was submit ted t h a t  i t  i s  not open t o  t h i s  

c o u r t  t o  s u b s t i t u t e  a v e r d i c t  of g u i l t  of e i t h e r  of t h e s e  

a l t e r n a t i v e  charges  under s .236(c) of the  D i d r i c t  Cour ts  A c t .  

It was f u r t h e r  argued t h a t  a "push" d i d  not i n  law amount t o  

a " s t r i k e " ,  and it was argued t h a t  t h e r e  would have been no 

"unlawful u s e  of v iolence"  u n l e s s  b o d i l y  h a m  had r e s u l t e d .  

The last-mentioned argument was based on t h e  approval g iven 

by Kel ly ,  J.  t o  t h e  O.E. Dic t ionary  d e f i n i t i o n  of "violence" 

- " t h e  e x e r c i s e  o f  phys ica l  f o r c e  s o  a s  t o  i n f l i c t  i n j u r y  

o r  damage t o  persons o r  proper ty" ,  and h i s  wedding of it t o  

t h e  phrase  i n  s . 3 0 ( a ) ,  ( S e c r e t a r y  f o r  Law f o r  Benny K i s i  v. 

Nash ( 7 ) .  - I n  as nuoh a s  H i s  Honour i n  t h a t  case  seems t o  1 

imply t h a t  t o  c o n s t i t u t e  "unlawful u s e  of v iolence"  

i n f l i c t i o n  of i n j u r y  must be caused (which I would t a k e  t o  

equate  t h e  o f f e n c e  wi th  ' a s s a u l t  occasioning bod i ly  harm', 

s.349 o l d  Criminal Code) I would, w i t h  respec t ,  d i s a g r e e  wi th  

H i s  Honour's conclus ion.  I can  imagine many uses  o f  

v io lence ,  e.g. p r e s e n t a t i o n  of a s p e a r  agains t  a pe rson ' s  

body, which I c o n s i d e r  might come w i t h i n  t h e  s e c t i o n  without 

causing " injury" .  

~ o w e v e r ,  t h e s e  q u e s t i o n s  seem t o  me t o  b e  

academic i n  t h i s  case .  The complainant ' s  evidence was t h a t  

t h e  a p p e l l a n t  grabbed him by t h e  jaw and threw him t o  t h e  

ground. The w i t n e s s  John Muru swore t h a t  t h e  a p p e l l a n t  

he ld  t h e  complainant by t h e  jaw and threw him t o  t h e  ground; 

and aga in  i n  cross-examination he  s a i d ,  "I came f u r t h e r  down 

( 2 )  Unreported No. 682 



and s tood  where t h e  t r e e  w a s  and saw;you he ld  ( s i c )  t h e  

complainant and threw him on t h e  ground": No ques t ion  was 

put t o  t h i s  wi tness  t o  suggest  a "push" r a t h e r  than  a 

grabbing. Nor was any such q u e s t i o n  put t o  t h e  complainant. 
. . 

I n  h i s  own ev idence  t h e  appe l lan t  s a i d  "What BogUnu 

s a i d  was t r u e  during t h a t  t i m e  he s a i d  I been t o  t h e  c o u r t  

........... I d i d  ( s i c )  admit Pus (h) ing  him but  I doubt he f e l l  

down. I d i d  not s t r l k e  him.............." The l ea rned  

m a g i s t r a t e  accepted t h e  evidence of t h e  complainant and h i s  

w i t n e s s  and was I t h i n k  c l e a r l y  e n t i t l e d  t o  come t o  t h e  

conc lus ion  a s  he d id  t h a t  t h e r e  had been a " lay ing  hold" 

and t h a t  it was i l l e g a l .  

On both t h e  above grounds t h e  appeal should be 

dismissed.  

S e v e r i t y  of Sentence 

Although t h e  s e n t e n c e  a f  imprisonment was suspended 

i t  w a s  argued t h a t  a s e n t e n c e  of two months' imprisonment 

w a s ,  i n  t h e  c i rcumstances ,  t o o  severe .  I do not  f i n d  

myself impressed by t h e  argument i n  support of t h i s  ground. 

The l ea rned  m a g i s t r a t e  who pres ided  a t  t h i s  trial i s  

exper ienced and has been a t  Kokopo some t i m e .  The 

a p p e l l a n t  was known t o  him. The magis t ra te  was f a m i l i a r  

wi th  t h e  somewhat i n f l a m a t o r y  s i t u a t i o n  p o t e n t i a l l y  e x i s t i n g  

i n  t h e  a r e a  among Highland l aboure rs .  Although I would 

probably not myself have imposed such a punishment, I do 

not  c o n s i d e r  t h a t  a suspended sen tence  of two months' impris- 

onment would have been so  e x c e s s i v e  a s  t o  c a l l  f o r  remedy. 

But MC. Bredmeyer, appearing f o r  t h e  respondent,  

has  very proper ly  drawn t o  my a t t e n t i o n  a f a c t o r  which he 

c o n s i d e r s  apparent ly  d i d  not  occur  t o  a p p e l l a n t ' s  counsel ;  

and submits t h a t  i n  purpor t ing  t o  suspend t h e  sentence under 

s.656 of t h e  o ld  Code t h e  m a g i s t r a t e  was exceeding h i s  powers. 

It was not a po in t  t h a t  had occur red  previously  t o  m e  e i t h e r .  

M r .  Bredmeyer contends  t h a t  t h e  on ly  powers a m a g i s t r a t e  has 

t o  e x e r c i s e  on sen tence ,  a r e  t h o s e  t o  be found e i t h e r  i n  s.19 

o f  t h e  Code o r  i n  t h e  s p e c i a l  p rov i s ions  of t h e  District 

C o u r t s  A c t  and Local C o u r t s  A c t .  The s p e c i f i c  p rov i s ion  



of s.36 o f  t h e  Code t h a t  t h e  p r o v i s i o n s  of t h e  c h a p t e r  

i n  which it appears (Chapter  V), apply  t o  a l l  o f fences  

a g a i n s t  s t a t u t o r y  laws h a s  t h e  effect (on t h e  i n c l u s i o  

unius  e x c l u s i o  a l t e r i u s  p r i n c i p l e )  it was submit ted ,  t h a t  

p r o v i s i o n s  i n  o t h e r  c h a p t e r s  o f  t h e  Code do not So apply t o  

a l l  o f f e n c e s  i n c l u d i n g  t h o s e  d e a l t  w i t h  summarily. 

It appears t o  m e  t h a t  t h e  submission i s  b a s i c a l l y  

unsound. Many of t h e  p r o v i s i o n s  i n  t h e  Code appearing i n  

c h a p t e r s  o t h e r  t h a n  Chapter  V ,  would by t h e i r  terms,  I t h i n k ,  

be  a p p l i c a b l e  i n  a l l  c o u r t s .  I i n s t a n c e ,  a l l o c u t u s  (s.6051, 

evidence of  previous  c o n v i c t i o n  ( s .635) ,  v e r d i c t  on a Sunday 

(s .629) ,  presence of t h e  accused ( s .617) ,  defence by counsel  

(s .616),  o f f e n c e s  invo lv ing  c i rcumstances  of  aggravat ion 

(s.5751, p r o v i s i o n s  a s  t o  i n d i c t m e n t s  made a p p l i c a b l e  t o  

summary c o n v i c t i o n s  of  i n d i c t a b l e  o f fences  (s .574).  

And indeed s.656 by i t s  terms purpor ts  t o  g i v e  

powers t o  c o u r t s  of  summary j u r i s d i c t i o n  i n  t h a t  it provides  

" then ,  i f  i n  t h e  op in ion  o f  t h e  c o u r t  o r  j u s t i c e s  sen tence  

o f  imprisonment. .......... ( 2 )  t h e  c o u r t  may, i f  it t h i n k s  

f i t ,  suspend t h e  execu t ion  o f  t h e  sen tence  upon t h e  

conviction............" And sub-sect ion ( 5 )  provides  t h a t  

" t h e  c o u r t  o r  j u s t i c e s  may ........... order..............." 

( r e s t i t u t i o n ) ;  and " the  c o u r t  0.r j u s t i c e s  may r e q u i r e  .....l 

( s e c u r i t y ) .  

I am s a t i s f i e d  t h a t  t h e  c o u r t  had j u r i s d i c t i o n  t o  

make t h e  o r d e r  which it d i d .  

I would add t h a t  i t  would be my opinion t h a t  even 

i f  t h e  sen tence  of two months' imprisonment a s  suspended, 

was s o  s e v e r e  a s  t o  have c a l l e d  f o r  c o r r e c t i o n ;  t h e  per iod 

of t h e  recognizance e n t e r e d  i n t o ,  namely, s i x  months, h a s  

e x p i r e d ;  s o  t h a t  no s u b s t a n t i a l  misca r r i age  of j u s t i c e  has  

occurred (s .236(2) District Cour t s  Act) .  

The appeal  i s  dismissed.  The conv ic t ion  and 

sen tence  a r e  confirmed. 
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