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COURT OF JUSTICE ) Friday, 

13th abruaq, 1976. 

PAULWCR h il ORS. V. CiLSPirR UREMANY 

PAUL AIKA & 11 ORS. v. THOIW I W S  

1976 - The twelve appellants were each convicted of 

Feb. 10, (1) carrying offensive weapons; and ( 2 )  behaving in 
13. a riotous inanner; as a result of the day's happenings 
port 
Moresby at Bereina on 14th October, 1975. In each case, pleas 

of guilty were recorded against tke twelve when they 

each acknowledged the correctness of a statement of DEPUTY C. J. 
facts read out. Iill were sentenced to four monthsJ 

imprisonment with hard labour on each charge - the 
sentences being cumulative. 

nppeals are now brought on the grounds that - 

(a) pleas of guilty should not have hen 
recorded: 

(b) the evidence (statement of facts) was 

not such as to sustain the offence 
alleged: and 

(C) Lhe sentences were excessive. 

By consent, the appeals were hoard together. 

The learned magistrate himself in his reasons 

for judgment confessed that total sentences of eight 

months to each appellant wereexcessive; a d  hc 
explains that he confused himself between the meanings 

of the ,words "concurrent" and "cumulative" - he intended 
only four monthss sentences in other words. 

It is not easy to understand £mm the Local 

Court records just what happened at Bereina on the day 



1976 i n  question. It i s  clear  t h a t  there  was some fighting 

Ailce & O r 6 .  over a land dispute and tha t  the Riot Squad was c$led 

V. from Port Moresby and subsequently arrests  were made. 
Uremany 

a k a  & O r s .  
V. 

The Acting Public Prosecutor who appeared t o  

Manus oppose the  appeals pointed out t h a t  there must have been 

PRENTICE, a good &ill of exci temnt  and nokoriety about the 

D E i ) m  C.J. the happenings. He  made a valiant attempt t o  piece out 

from the two statements of f ac t  the picture as  it 

might have presented i t s e l f  t o  tho magistrate and so to. 
just i fy  the Local Court's findings. It i s  true thot 

the learned magistrate most probably had local knowledge 

as  t o  the t i m e  sequence and geocjraphical location of the 

happenings on t h a t  day - knowledge vrhich cannot ba 
e luc ih t ed  by me from a perusal of the Court records. I 

find it impossible t o  say whether i n  the fight which 

occurred weapons w e r e  used by both sides. Some events 

took place a t  Inawabui village. The appellants come 

from Vanuamai vi l lage - t he i r  antagonists from Nakuro. 

The record does not disclose the distances between 

these villages, nor does it enable one t o  decide the 

real ly  crucial  issue of a "carry offensive weapons" 

charge, whether the accused might have h e n  defending 

themselves on the i r  "own terr i tory" against attack - 
whether they were just i f ied i n  havingthe weapons on 

the i r  persons. It does not explain whether (as M r .  

Egan suggests m i ~ h t  have h e n  tk position) the a p p l l -  

ants were originally without weapons, went home t o  

the i r  viilage with t h e  aid of a police escort, armed 

themselves and l a t e r  sa l l ied  for th  again, with i l l ega l  

aggressive intent. 

In my opinion the statement of fac ts  in the 

"carry offensive weapons" charge does leave open the 

possible interpretation t h a t  the accused were acting 

reasonably (in self-defence) i n  carrying the weapons. 

I do not think it i s  safe t o  allow the pleas of guil ty 

as  recorded t o  stan8 on thc mero possibil i ty that  the 

learn~d magistrate had i n  his ovm mind information not: 

record& i n  t h e  sbtement of facts, whicl~ provided thc 

missing pieces of the jig-saw puzzle and presented a 

complete picture of the offence chugea having been 

duly conrmitted. I consider evidence should have been 



called anQ tho issue of reasonableness of possessron Of th0 

the weapons adjuCElated upon. 

Similarly, i n  regard t o  the  "bfhave in  a riotous 

manner" charge, I find the  statement of facts an unsafe 

basis on r j h i c h  to  erect  convictions. No detail  of t'ne 

alleged fighting is given therein and it is noticeable 

tlwt there  is no allegation of noise, tumult, alarm o r  

uproar, such as  is usually requircd t o  constitute thc 

riotous element i n  such a charge. As Icelly, J., 

pointed out i n  Lconard Eliza and O?zhers v. Nanaina (l); 

it is possible t o  have z f igh t  o r  ser ies  of f ights 

which m y  not constituto riotous behaviour. 

I am of the opinion t h a t  it would be unsafezo 

allow '&c convict%ons t o  stand - that a substantial 

miscarriage of justice could thereby bo involveci. I 

propso  t o  allow the a;~peals both on the ground of 

excess of sentenco and on tb grounds that pleas of 

guil ty should not on the agreed s ta temnts  of facts, 

have k e n  accepted anCi tha t  t h e  sLatements did n . 
support tho convicticns. 

I think I should say t h a t  i f  thc offences i@& 

made out I would not consider o sentence of four month*' 

imprisonment for  one or both of tho offences excsssive. 

I do not think cumulative sentences would be called for. 

I a l lo~z  the appeals, order that  the matters be 

transmitted to the Local Court a t  Bereina for hearing 

before ano'iher magistrate. 

I am somiaat  exercised a s  t o  the question of 

bail. Tllc accused served one month of the sentences 

imposed, were on bai l  fo r  some twelve weeks and then 

re-arrested following tho Suprem Court docision No. 

SC91. As a resu l t  of t h i s  my docision they are now in  

the position not of convicted wrsons seeking ba i l  under 

s.45 Local Courts Act, b ~ t  of persons presumed 

innocent un t i l  convicted - persons awaiting t r i a l .  I 
qprec ia t e  that an oxplosive si tuation existed in  

Octobcr i n  the Piekao. But I have no doubt tha t  among 



such a sonsilde and responsible people, much of the heat 

has gone from tha dispute. I allow each accused bail  
pncEng trial on his own recognizance in the amount: of 
moo. 

Solicitor for the Appellants : N.H. Pratt, 
A/Public solicitor. 

Counsel for the Appellants : J. Montgomery. 

solicitor for the Respondents: L.@. Roberts-smith, 
Counsel for t* Respondents : K.B. Egm.  


