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Criminal  Law - manslaughter  - a p p l i c a t i o n  under 

Criminal  Code s.570 t o  quash indic tment  L 

ind ic tment  c o n t a i n i n g  two counts  of unlawful 

k i l l i n g  a l l e g e d  t o  have been caused by 

accused 's  unlawful d r i v i n g  on t h e  same 
occas ion  - j o i n d e r  a l l e g e d  d e f e c t i v e  under  

Criminal  Code s.543 - Engl ish  p r a c t i c e  of no 

a s s i s t a n c e  - c a s e s  under  Criminal Code 

(Queensland, adop ted)  s.567 and Tasmanian 

Criminal  Code s .311(2)  and ( 3 )  app l i ed  - 
j o i n d e r  h e l d  p e r m i s s i b l e  under 5.543. 
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The indic tment  c o n t a i n s  two counts. Each 

charges  t h e  adcused wi th  unlawful k i l l i n g  o r  

manslaughter.  It is no t  i n  d i s p u t e  t h a t  t h e s e  

charges  a r o s e  a s  a r e s u l t  of t h e  accused's  d r i v i n g  

of a motor v e h i c l e  and t h a t  t h e  two deaths  occurred 

i n  one and t h e  same accident .  

Counsel f o r  t h e  Defence has made an 

a p p l i c a t i o n  under s.570 of t h e  Criminal Code t o  

quash t h e  indic tment  on t h e  ground t h a t  it i s  

fo rmal ly  d e f e c t i v e .  He relies upon s.543 which 

provides:- 

" Except as  h e r e i n a f t e r  s t a t e d ,  an 

ind ic tment  must cha rge  one offence  o n l y ,  

and n o t  two o r  more o f fences .  

Provided t h a t  when severa l  d i s t i n c t  

i n d i c t a b l e  o f fences  a r e  a l l eged  t o  b e  

c o n s t i t u t e d  by t h e  same a c t s  o r  omissions,  

o r  by a series of  acts done o r  omit ted  t o  

b e  done i n  t h e  p rosecu t ion  of  a s i n g l e  

purpose,  cha rges  of such d i s t i n c t  offences  

may be  jo ined i n  t h e  same indictment 

a g a i r s t  t h e  same person. 

I n  any such c a s e  t h e  s e v e r a l  s t a t e -  

ments of t h e  o f f e n c e s  nay be made i n  t h e  

same form a s  i n  o t h e r  c a s e s ,  without any 

a l l e ~ a t i o n  of connexion between t h e  

o f f e n c e s  . 
But, i f  i n  m y  such c a s e  it appears 

t o  t h e  c o u r t  t h a t  t h e  accused person i s  
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l i k e l y  t o  be  p re jud iced  by s u c h  jo inder ,  

t h e  c o u r t  may r e q u i r e  t h e  prosecutor  t o  

elect upon which of t h e  severa l  charges  

he w i l l  proceed,  o r  may d i r e c t  t h a t  t h e  

t r i a l  of t h e  accused person upon each 

o r  any of t h e  charges  s h a l l  be had 

s e p a r a t e l y .  

T h i s  s e c t i o n  does not  au thor ize  

t h e  j o i n d e r  of a charge of w i l f u l  murder, 

murder, o r  manslaughter,  with a charge of 

any o t h e r  offence.'' 

Counsel f o r  t h e  Defence contends t h a t  a 

charge o f  w i l f u l  murder, murder o r  manslaughter may 

not b e  jo ined wi th  any o t h e r  charge whatsoever but  

must s t and  alone.  Counsel f o r  t h e  S t a t e  argues  

t h a t  i f  an accused person is charged,  say,  with w i l f u l  

murder t h e  charge o f  w i l f u l  murder may not be joined 

wi th  a charge of any o f fence  o t h e r  than w i l f u l  murder 

but may b e  jo ined w i t h  a charge  of w i l f u l  murder. He 

says  t h e  same c o n s i d e r a t i o n s  apply t o  t h e  jo inder  of 

charges  of murder and manslaughter with charges  of 

o t h e r  offences .  I n  o t h e r  words, both counsel  agree 

t h a t  a charge o f  w i l f u l  murder, murder o r  manslaughter 

may not be  jo ined w i t h  a charge of an offence o t h e r  

t h a n  w i l f u l  murder, murder o r  manslaughter, a s  t h e  

case may be,  b u t ,  whereas counsel  f o r  t h e  Defence 

contends  t h a t  such a charge must appear on t h e  

indic tment  a s  a s i n g l e  count counsel  f o r  t h e  S t a t e  

contends  t h a t  two o r  more charges  of wi l fu l  murder, 

o r  two o r  more charges  of murder, o r  two o r  more 

charges  o f  manslaughter can b e  included i n  t h e  sane 

indic tment .  The s h o r t  p o i n t  is: how a r e  t h e  l a s t  

t h r e e  words "any o t h e r  offence" t o  be cons tmed .  

The p r a c t i c e  i n  England before  1915 was 

governed by Engl ish  Commo2 Law. There was only  or:e 

r u l e  t h a t  prevented t h e  Crown from including a s  

many crimes a s  p o s s i b l e  i n  o n e  indictment. This  

was t h e  r u l e  t h a t  fo rbade  the '  inc lus ion  of both  . . . '  

f e l o n i e s  and misdemeanours. The object ion was 

purel'y formal and owing t o  t h e  f a c t  t h a t  t h e  r i g h t  



of cha l l enge  and t h e  form o f  o a t h  adminis tered t o  j u r o r s  

w a s  different i n  f e l o n i e s  and misdemeanours. A t  t h i s  time 
indic tmenth tended t o  be lengt'ny and cumbersome and, a  

p r i s o n e r ,  bbho f r e q u e n t l y  had t o  defend himself ,  would 

f i n d  it d i f f i c u l t  t o  unders tand  t h e  indictment. The 

p r i s o n e r  was not  provided w i t h  a  copy of t h e  depos i t ions -  

Therefore ,  i n  o r d e r  t o  m i t i g a t e  t h e  r i g o u r  of t h e  law, and 

prevent  oppress ion and i n j u s t i c e ,  i n  t h e  c a s e  of fe lony 

t h e  judges l a i d  down a  rule of p r a c t i c e  which forbade t h e  

i n c l u s i o n  of more t n a n  one fe lony  i n  any indic tment ,  and, 

i f  more t h a n  one fe lony  was inc luded  i n  an indic tment ,  

i n  t h e  e x e r c i s e  of ?is d i s c r e t i o n  a  judge would quash t h e  

indic tment  o r  r e q u i r e  t h e  p rosecu tor  t o  elect upon which 

charge  he would proceed. 

But t h e  r u l e  a g a i n s t  t h e  j o i n d e r  of f e l o n i e s  

was found t o  be t o o  r i g i d  and i n  t h e  second p a r t  of t h e  

1 9 t h  cen tury  t h e  English Par l i ament  enacted a nUmber of 

s t a t u t e s  which exempted c e r t a i n  crimes from t h e  opera t ion  

of t h e  rule. I n  1915 t h e  Ind ic tments  A c t  was enacted. 

Its r e l e v a n t  p rov i s ions  are as follows:- 

"S.4 Subject  t o  t h e  p rov i s ions  of t h e  rules 
under t h i s  A c t ,  c h a r g e s  f o r  more than one fe lony 

o r  f o r  more t h a n  one misdemeanour, and charges f o r  

both f e l o n i e s  and misdemeanours, may be jo ined 

i n  t h e  same ind ic tment ,  bu t  where a  fe lony is 

t r i e d  t o g e t h e r  wi th  any misdemeanour, t h e  jury  

s h a l l  be  sworn and t h e  person accused s h a l l  have 

t h e  same r i g h t  of cha l l eng ing  ju rors  a s  if a l l  t h e  

o f fences  charged i n  t h e  indictment w e r e  f e l o n i e s . "  

Rule 3 provided:- 

"Charges f o r  any o f f e n c e s ,  whether f e l o n i e s  

o r  misdemeanours, may b e  joined i n  t h e  same 

indic tment  i f  t h o s e  charges  a r e  founded on 

t h e  same f a c t s  o r  form o r  a r e  a  p a r t  of a  series 

of o f fences  o f  t h e  same o r  a  s i m i l a r  character."  

I n  The Kinq v. Jones  (1) t h e  Court of Criminal 



Appeal s a i d  t h a t  i n  a  c a s e  of murder t h e  indictment ought 

n o t  t o  i n c l u d e  a  count of such a c h a r a c t e r  as robbery 

wi th  v io lence .  Lawrence, J., g i v i n g  t h e  judgment of t h e  

Court ,  said:-  

"The charge o f  murder i s  t o o  s e r i o u s  a m a t t e r  

t o  be complicated by having a l t e r n a t i v e  counts  

i n s e r t e d  i n  t h e  indic tment .  I n  t h e  opinion Of 

t h e  Court t h e  Ind ic tments  A c t ,  1915, d i d  not 

contemplate t h e  j o i n d e r  of coun ts  of t h i s  kind.  

The proper  course  i n  a  c a s e  l i k e  t h i s  i s  t o  have 

two ind ic tments  s o  t h a t  t h e  second charge may be 

subsequent ly  t r i e d  i f  t h e  charge  of murder f a i l s  

arid i t  is thought d e s i r a b l e  t o  proceed upon t h e  

second charge." 

Ir. R. v. Davis ( 2 )  t h e  Court of Criminal Appeal 

h e l d  t h a t  cl though t h e  jo lnder  of two murders i n  one 

indic tment  was undes i rab le  t h e  f a c t  t h a t  t h e r e  were two 
counts  d i d  n o t ,  i n  t h e  c i rcumstances ,  i n v a l i d a t e  t h e  

c o n v i c t i o n .  

I n  The Kinq v. S t r i n q e r  ( 3 )  t h e  Court of c r i m i n a l  

Appeal s a i d  t h a t  i t  was u n d e s i r a b l e  t h a t  a  charge o f  

dangerous d r i v i n g  should b e  made a count i n  an indic tment  

f o r  m a n s l a ~ g h t e r  and t h a t  where t h e  prosecution d e s i r e  

t o  p r e f e r  both  charges  t h e y  ought t o  do so i n  two s e p a r a t e  

indic tments .  

I n  R.  v. Larqe (4) t h e  a p p e l l a n t  was charged on 

t h e  f i r s t  count wi th  t h e  manslaughter of her  f o s t e r  c h i l d  

and on t h e  second count wi th  having w i l f u l l y  i l l - t r e a t e d  

him i n  a manner l i k e l y  t o  cause  him unnecessary s u f f e r i n g ,  

o r  i n j u r y  t o  h i s  hea l th .  Humphreys, J., de l ive r ing  t h e  

judgment of t h e  Court o f  Criminal Appea1,said a t  p.759:- 

" W e  t h i n k  it r i g h t  t o  add t h a t  t h i s  present  c a s e  

appears  t o  i l l u s t r a t e  tine d i f f i c u l t y  which a r i s e s  

from a n  unnecessary m u l t i p l i c a t i o n  of coun ts  i n  

an indic tment  f o r  manslaughter. There is a u t h o r i t y  

(t) (1937) 3  A l l  E.R. 537 ( 4 )  (1939) 1 A l l  E.R. 753 
( 3 )  (1933) 1 K.B. 704 



i n  R. v. S t r i n q e r  a judgment o f  t h i s  count,  

d e l i v e r e d  by Avory, J., t o  t h e  e f f e c t  t h a t  it 

i s  unusual ,  and a course  which ought not t o  be  

followed, t o  add any o t h e r  coun t  t o  an indictment 

f o r  manslaughter...... ........................... 
I n  f u t u r e ,  w e  t h i n k  t h a t  it i s  b e t t e r  t h a t  no 

o t h e r  count should  b e  added t o  an indictment f o r  

manslaughter. That has  always been t h e  p r a c t i c e  

i n  murder cases .  It was formerly  t h e  p r a c t i c e  

i n  manslaughter c a s e s ,  and t h i s  c o u r t  r epea t s  

now t h a t  it should b e  t h e  p r a c t i c e  i n  t h e  future." 

The p resen t  p r a c t i c e  i n  England i s  governed by 

t h e  d e c i s i o n  of t h e  House of Lords i n  Connelly v. Di rec to r  

of Publ ic  Prosecu t ions  (5). Lord Reid a t  p. 1296 said:- 

"The d i f f i c u l t y  i n  t h i s  case a r i s e s  from t h e  

p r a c t i c e ,  based on Rex v. J o n e s ,  t h a t  a second 

charge  i s  never  combined i n  one indictment wi th  

a charge of murder. I would th ink t h a t  t h e  

Indic tments  A c t ,  1915, was designed t o  ensure 

t h a t  a l l  charges  a r i s i n g  o u t  of t h e  same f a c t s  

a r e  combined i n  one indic tment  and thus  t o  

prevent  t h e r e  being a s e r i e s  o f  indictments and 

tr ials on s u b s t a n t i a l l y  t h e  same f a c t s .  I have 

had an oppor tun i ty  o f  reading t h e  speeches of 

my noble  and l e a r n e d  f r i e n d s ,  Lord Devlin and 

Lord Pearce,  and I agree  w i t h  them. I th ink  

t h a t  t h e  p r e s e n t  pactice i s  inconvenient and 

ought t o  be  changed. I realise t h a t  t h e r e  a r e  

c a s e s  where, f o r  one reason  o r  another,  it 
would be  u n f a i r  t o  t h e  accused t o  combine 

certain charges  i n  one indic tment .  So t h e  

genera l  r u l e  must be  t h a t  t h e  prosecutor  should 

combine i n  one indic tment  a l l  the  charges which 

h e  i n t e n d s  t o  p r e f e r .  But i n  a c a s e  where it 

wauld have been improper t o  combine t h e  charges 

i n  t h a t  way, o r  where t h e  accused has accepted 

without demur t h e  p r o s e c u t o r ' s  f a i l u r e  so t o  

combine t h e  charges ,  a second indictment i s  

allowable.  That w i l l  avoid any genera l  ques t ion  



a s  t o  t h e  e x t e n t  of t h e  d i s c r e t i o n  of t h e  c o u r t  

t o  prevent  a  t r i a l  from t a k i n g  place. But I 

t h i n k  t h e r e  must always be  a  r e s i d u a l  d i s c r e t i o n  

t o  prevent  anything which savours of abuse of 

process." 

I f i n d  t h a t  t h e  Engl ish  p r a c t i c e  i s  of no 

a s s i t a n c e  t o  us. Before 1915 it was based upon t h e  

Engl i sh  Common Law which i s  i r r e l e v a n t  t o  t h e  cons idera t ion  

o f  what ought t o  b e  t h e  p r a c t i c e  h e r e  based a s  i t  i s  on 

s t a t u t e .  The p r a c t i c e  e s t a b l i s h e d  by Connelly v. D i r e c t o r  

of Pub l ic  Prosecu t ions  ( s u p r a )  ( 6 )  i s  obviously t h e  r i g h t  

one. It i s  i n  accordance w i t h  t h e  p l a i n  and n a t u r a l  

meaning o f  t h e  language used i n  t h e  re levan t  p rov i s ions  

o f  t h e  Indic tments  Act, 1915. It w i l l  be  no t iced  t h a t  t h e  

Engl ish  c o u r t s  have not  been c o n s i s t e n t .  The Kinq v. Jones 

( s u p r a )  ( 7 )  s e t  t h e  p a t t e r n .  While t h e  Indictments Act, 

1915, c l e a r l y  allowed t h e  j o i n d e r  o f  o the r  charges  t o  a  

charge o f  murder based upon t h e  same f a c t s  t h e  Court of 

Criminal Appeal he ld  t h a t  t h e  Indic tments  A c t  d id  not  

contemplate  such a jo inder .  I n  The Kinq v. Davis ( supra )  

( 8 )  t h e  Court  of Criminal Appeal he ld  t h a t  although t h e  

jo inder  of two charges  of murder was undesi rable  it was 

not  forbidden by t h e  Ind ic tments  A c t .  Gradually t h e  

p r a c t i c e  a r o s e  of not  i n c l u d i n g  any o t h e r  count i n  an 

indic tment  charging murder o r  manslaughter - t h e  crime 

o f  w i l f u l  murder being unknown t o  Engl ish  law - although, 

a s  has  been po in ted  ou t  by t h e  House of Lords i n  Connellv 's  

c a s e  ( s u p r a )  ( g ) ,  t h e  Ind ic tments  A c t  was designed t o  ensure  

t h a t  a l l  cr imes a r i s i n g  o u t  o f  t h e  same f a c t s  a r e  combined 

i n  one indic tment .  Whatever t h e  Engl ish  p r a c t i c e  may 

have been a t  one t i m e  and now is, it i s  based upon t h e  

p rov i s ions  of t h e  Ind ic tments  A c t  which a re  d i f f e r e n t  t o  

t h e  p rov i s ions  of o u r  s.543. I f i n d  t h a t  an examination of 

and an i n q u i r y  i n t o  t h e  p r a c t i c e  i n  Queensland and 

Tasmania i s  o'f much g r e a t e r  a s s i s t a n c e .  

5.543 of o u r  Criminal Code i s  i d e n t i c a l  wi th  

5.567 of t h e  Queensland Criminal Code except t h a t  t h e  

( 6 )  (1964) A.C. 1254 
( 7 )  (1918) 1 K.B. 416 
( 8 )  (1937) 3 A l l  E-R.  537 
( 9 )  (1964) A.C. l254 



d i s t i n c t i o t :  between w i l f u l  murder and murder has been done 

away w i t h  i n  Queens!.and, Counsel f o r  t h e  Defence has  c i t e d  

two c a s e s  from Queensland,  namely, Reqina v. Knack (10)  and 

R. v. P a t r i c k  Kenniff and James Kenniff  (11). I n  Knack's 

c a s e  ( s u p r a )  (12) it was h e l d  t h a t  an  indictment Could not 

c h a r g e  murder o f  a male c h i l d  t o g e t h e r  with murder, of a 

female c h i l d .  But t h i s  c a s e  was decided before  t h e  

enactment of  t h e  Cr iminal  Code A c t ,  1899, (which brought 

i n t o  o p e r a t i o n  t h e  Queensland Criminal  Code) when t h e  law 

i n  Queensland was t h e  Eng l i sh  Common Law. The t r i a l  

judge presumably followed t h e  r u l e  of p r a c t i c e  l a i d  down 

by Eng l i sh  judges fo rb idd ing  t h e  i n c l u s i o n  of more t h a n  one 

f e l o n y  i n  one indic tment .  

Kenn i f f ' s  c a s e  ( s u p r a )  (13) on t h e  o t h e r  hand was 

t r i e d  under  t h e  p r o v i s i o n s  of  t h e  Queensland Criminal  Code. 

It would appear  t h a t  a t  t h e  commencement of t h e  t r i a l  t h e r e  

was a j o i n d e r  o f  two c h a r g e s  of murder i n  t h e  indic tment  

b u t  b e f o r e  t h e  c l o s e  of t h e  Crown c a s e  t h e  t r i a l  judge 

r e q u i r e d  t h e  p rosecu to r  t o  elect on which o f  t h e  charges  

he would proleed.  It would appear  t h e r e f o r e  t h a t  t h e  two 

c h a r g e s  were proper ly  jo ined  t o g e t h e r  i n  t h e  one indic tment  

and i n  t h e  course  of t h e  t r i a l  t h e  judge put t h e  prosecutor  

t o  h i s  e l e c t i o n  t o  p reven t  p r e j u d i c e  o r  emberrassment t o  

t h e  accused. This  case was compl icated by t h e  f a c t  t h a t  

two accused persons were charged  wi th  two murders i n  one 

ind ic tment .  

S.311(2) and ( 3 )  of t h e  Tasmanian Criminal  Code 

is s i m i l a r  t o  o u r  5.543 and p rov ides  a s  follows:- 

"(2) Except a s  provided i n  sub-section ( 3 )  

h e r e o f ,  cha rges  o f  more than  one crime may be 

jo ined i n  t h e  same ind ic tment ,  i f  t h o s e  charges  

a r e  founded on t h e  same f a c t s ,  o r  a r e ,  o r  form 

p a r t  o f ,  a  series o f  cr imes  of the  same o r  a 

s i m i l a r  c h a r a c t e r .  I n  any o t h e r  c a s e  an 

indic tment  s h a l l  cha rge  one crime only. 

( 3 )  No indic tment  f o r  murder s h a l l  c o n t a i n  a 

charge  of  any o t h e r  crime." 

(10)  (1888) 3 Q.L.J. 101 (12)  (18883 3 Q.L.J. l01 
(11)  (1903) St.R.Qd. 17  (13)  (1903) St.R.Qd. 17 



I n  Packe t t  v. The Kinq (14)  t h e  accused was 

charged i n  t h e  Supreme Court of Tasmania on an indictment 

which contained two counts  of murder founded on t h e  same 

f ac t s .  H e  was convicted on both counts .  His appeal t o  t h e  

Court of Criminal Appeal w a s  dismissed.  On an app l i c a t i on  

t o  t he  High Court of Aus t r a l i a  f o r  s p e c i a l  l eave  t o  

appeal,  t h e  major i ty  held t h a t  wh i l e  a  charge f o r  murder 

could not be joined t o  a  charge f o r  an offence o the r  than  

murder a  count  f o r  murder could be joined with another  

count f o r  murder. The following passage appears i n  t h e  

judgment o f  Dixon, J., a s  he  then  was - 
"It is ev iden t  t h a t  t h e  words o f  sub-sec. 3 

a r e  equivocal.  On t h e  one hand, ' a  charge of any 

o t h e r  crime' may mean a  count  a l l eg ing  some 

d e s c r i p t i o n  of  crime o t h e r  t han  murder. I f  so ,  

sub-sec. 3 would not  f o rb id  t h e  inclusion i n  one 

indictment  of two o r  more counts  charging 

s e p a r a t e  murders. On t h e  o t h e r  hand, t h e  words 

may mean t h a t  i n  an indictment  charging a  murder 

t h e  commission of no o t h e r  cr iminal  a c t s  s h a l l  be  

charged even i f  they  .be murder. 

I n  my opinion t h e  former i s  t h e  t r u e  meaning 

of sub-sec. 3. Sub-sec. 2 l a y s  down t h e  genera l  

r u l e  which i s  q u a l i f i e d  i n  t h e  case  of murder 

by sub-sec. 3. The genera l  r u l e  i s  t h a t  an 

indictment  s h a l l  charge one crime only un less  

t h e  charges  a r e  founded upon t h e  same f a c t s ,  o r  

a r e ,  o r  form p a r t  of a  series of crimes of t h e  

same o r  a  s i m i l a r  character.................... 
................... The expression with which sub-sec. 

2 opens, 

he r eo f ' ,  

sub-sec. 

It means 

sub-sec. 

provided 

'except as provided i n  sub-section ( 3 )  

does not  except  murder a l toge ther  from 

2. It does not  mean 'except murder'. 

' s ub j ec t  t o  t h e  provis ion contained i n  

3' ,  o r  'except i n  s o  f a r  as is otherwise  

by sub-sec. 3 ' .  It is ,  t he r e fo r e ,  

n a t u r a l  t o  expect i n  sub-sec. 3 not a complete 

nega t ive  t o  t h e  l i b e r t y  conferred by -sub-sec.2 

t o  j o in  charges  of connected criminal a c t s ,  bu t  

an abridgment o r  q u a l i f i c a t i o n .  That q u a l i f i c a t i o n  



is ,  I thin!:, t h a t  i n  t h e  c a s e  o f  murder t h e  

cr imes jo ined  must be  a l l  murder. Thus an 

indic tment  of murder must b e  confined t o  

charges  o f  murder, but  may j o i n  more than one 

charge  of murder if the charges  a re  founded 

on t h e  same f a c t s  or a r e  o r  form p a r t  Of a 

series of  crimes.. . . . . . . . . . . . . . . . . . . - . - - . . - - 3, 

I n  t h e  unrepor ted c a s e  of Reqina v. Barnabas 

Barabanada (15)  heard at P o r t  Moresby i n  January,  1974, 

i l l s ,  J. found t h a t  t h e  terms of s.311 of t h e  

Tasmanian Criminal Code were d i f f e r e n t  t o  the  terms 

of s.567 of o u r  Code (now s e c t i o n  543) and t h e r e f o r e  

d i d  not t h i n k  t h a t  any r e a l  a s s i s t a n c e  was t o  be gained 

from P a c k e t t ' s  c a s e  ( s u p r a )  (16) .  Nevertheless he was 

of t h e  op in ion  based on t h e  n a t u r a l  meaning of t h e  words 

t h a t  s.567 excludes  t h e  j o i n d e r  wi th  a charge of Wilful  

murder, murder o r  manslaughter of a charge o f  any o t h e r  

k ind  of offence.  He he ld  t h a t  j o i n d e r  o f  a charge of 

w i l f u l  murder, f o r  example, with a charge of break and e n t e r  

would not be  au thor ized  bu t  t h a t  j o i n d e r  of a charge of 

w i l f u l  murder with a n o t h e r  charge of t h e  same kind would 

b e  author ized.  

With t h i s  f i n d i n g  of Will iams, J .  I r e s p e c t f u l l y  

agree.  I n  t h e  con tex t  i n  which t h e  words "any o t h e r  

offence" a r e  used and g i v i n g  them t h e i r  na tu ra l  meaning 

I f i n d  t h a t  "any o t h e r  offence"  must mean any o f fence  o t h e r  

t h a n  w i l f u l  murder, murder o r  manslaughter. 

I f i n d  t h a t  s.543 of o u r  Criminal Code and 9.311 

( 2 )  and ( 3 )  of t h e  Tasmanian Criminal Code a r e  broadly  

similar and I s e e  no reason why o u r  s.543 cannot b e  given 

t h e  same c o n s t r u c t i o n  t h a t  t h e  High Court of A u s t r a l i a  

gave t o  s.311 ( 2 )  and ( 3 )  of Tasmania. I f  t h e  l e g i s l a t u r e  

had in tended t h e  l a s t  paragraph t o  have the  meaning which 

counsel  f o r  t h e  defence seeks  t o  g i v e  i t  t h e  l a s t  paragraph 

could  have been d r a f t e d  a s  fo1iows:- 

"An indictment charging a person with w i l f u l  

murder, murder o r  manslaughter must charge one 

(15) (Unrt!ported) Judgment of Williams,J.,  Jan.  74 
(16)  (1937) 58 C.L.R. 190 



o f f e n c e  o n l y ,  and n o t  two o r  more offences." 

Cons idera t ions  of expense,  convenience and 

hardsh ip  t o  t h e  accused a r e  not i r r e l e v a n t .  Can a poor 

country  such a s  o u r s  a f f o r d  t h e  expense of a m u l t i p l i c i t y  

o f  t r i a l s  when a l l  o f f e n c e s  a r i s i n g  ou t  of t h e  same f a c t s  

cou ld  be  d e a l t  w i t h  a t  one t r i a l ?  With t h e  acu te  shor tage  

o f  judges is it d e s i r a b l e  t h a t  t h e r e  should b e  more than  

one t r i a l  when one w i l l  do? And why should t h e  accused be  

made t o  f a c e  t h e  o rdea l  of more t h a n  one t r i a l ?  Of course ,  

one must always guard a g a i n s t  t h e  p o s s i b i l i t y  o f  p re jud ice  

o r  embarrassment t o  t h e  accused. But a s  long a s  t h e  c o u r t  

h e s  t h e  d i s c r e t i o n  t o  put  t h e  p rosecu tor  t o  h i s  e l e c t i o n  

e i t h e r  a t  t h e  commencement of t h e  t r i a l  o r  i n  t h e  course  of 

t h e  t r i a l ,  a s  i n  K e n n i f f ' s  c a s e  ( s u p r a )  (17) ,  I cannot see 

how i n j u s t i c e  can be  caused t o  t h e  accused. 

Here t h e  o b j e c t i o n  i s  not  on t h e  ground t h a t  

j o i n d e r  of two charges  of manslaughter a r e  l i k e l y  t o  

p r e j u d i c e  o r  embarrass t h e  accused but  on t h e  ground t h a t  

t h e  indic tment  is formal ly  de fec t ive .  

For reasons  I have g iven  I r u l e  t h a t  t h e  jo inder  

i s  permiss ible .  
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