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RULING

On the evening of 16 November 2020 an incident occurred at the disused abandoned
Clubhouse at the foothall Oval at Aiwe district which gave vise w the charge in this case.
The accused (ERJ) was about 16 vears 5 month of age at the time and the vietim (TRA)
was just 3 weeks short of her 16" birthday, (ERJ) is charged with intentionally having
sexual intercourse with (TRA) which is an offence under section 116(1)a) and (b) of the
Crimes Act 2016,

The incident was reported to the police and (ERJ) and another young man (MA) were
arrested from (ERJs) home at Aiwo Distriet shortly after 10.30pm that evening. The
vietim TRA was medically examined and her police statement was recorded. Both young
men were taken to the police station and locked in the police cell to await police enguiries,

The police FIRST INFORMATION REPORT records the following relevant events .

o 11:05:3Tpm - “(MA was release after 100k his statement”
The next dav 17 Nov 2020 ¢

o 1L06am - “rER wishes uificer to culled the mother to bring foud. Mother was
notified on 338462407

o 14:49 hours - rERS was tuken vut of custody o participate In the record of interview
with the presence of the mother Jolani Capelfe.”

ERJ's caution interview was conducted between 1449 hours and 13:535 hours (just over |
hour) by Senior Constable Kitty Biang and witnessed by Senior Constable Derrick Deduna,
ERPs mother was also present throughout and signed the interview record signifving the
same.

By written Notice dated 18 February 2021 | defence counsel challenged the admissibility
of ERJs police caution interview on the following grounds :

L THAT he Defendant is a fuvenife uged 15 years old when he was questioned by the police and
police and that despite his age | his best imterest was nor taken as the primary considerarion
pursuent o section 34 Eag of the Child Protection and Weltare Aot 2016, ithe Acti

2. THAT the imerviewing pofice officer Jid not ke inio uccoun the ohild’s vivw in accordence
with his age and maturity hecause during the course of ihe ingerview the police asked questions
using English rermy which the Defendant did not undersiand nar knew their definition because
b does wot waderstond vor speak English ar all. These terms were not transfared into the
Newruan language when asked of the Defendant. Thiv Is in breuch of section 3471idi of the
At
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"3 THAT the Defendant was not offered child-fiendly interview techmigues but was subjected to
repetitive questioning by the Interviewing police officer contrary to section 34(1j1ei of the Act,

“4 THAT the Defendant amitied to the allegaiion hecause the tnterviewing officer did not apply
nat apply the reguirements stipulated in section 54(1it), (i and (e} of the Act which ought to
have applied pursuant to section 3402) of the act. The meandatory application of the provision
is reflected in the ruling given in Republic v LD where the Cowrt stated that “Section 332)
provides that all approved procedures applving o the police farce when dealing with children
st be consistent with the requiremenis of subsection (17 that means that the Judge's Rule
velating to children is no longer applicable”. 4s a result of the interviewing officer’s failure 10
apply section 54t 1)(a, and (di and {2) of the Act, the Defendeant’s confession in the cautionary
interview was aot oblained voluntarilv.”

In summary , the grounds allege breaches of the provisions of Section 34(1) of the Child
Protection and Welfare Act 2016 | in particular paras (a). (d) and (e} . thereby rendering the
interview involuntary.

1B LAW

The principles govemning the admissibility of a confession are well settled and are
conveniently summarised in Principle (&) of the Judges Rules 1964 (UK) which states :

CB b a fundamental condition of the admissibility in evidence against any person .
equally of any oral answer given by that person 1o a guestion pur by a police officer and of
any statement made by that person | that i shail have heewn voluntary in the sense that i
has not been obtained from hint by fear of prejudice or hope of advantage exercised or
held out by a person in authority | or by oppression.”

Furthermore , even {f voluntariness is established |, the Court has an over-riding discretion
to exclude a voluntary confession on the more general grounds of unfairness or for breach
of constitutional right.

The burden of proving the voluntariness of a confession s that for the prosecution o
establish 1o the criminal standard of proof bevond a reasonable deubt. In doing so the
prosecution must dispel any oppression or unfairness in obtaining the contession,

In shmilar vein the House of Lords said in Lam Chi-ming v R [1991] 3 ALL ER 172 atp
178 -

“Their Lordships are of the view thal the more recent English cases estublished rhar the
refection of an Improperly obtgined confession is not dependent onlv upon possible
unreliability bur also upon the principle thar o man cannor be compelled 1o incriminate
mimself and upon the imporiance thar artaches in a civilised socieny to proper behaviowr by
the police twards those in their custody.

All three of these factors have combined o produce the rule of Taw applicable ..in
England that a confession is not admissible in evidence unless the prosecurion establish




THE PROSECUTION EVIDENCE

that it was voluntary, This . perhups the most fundamental rute of the English criminal law
- finds expression in Eagland in . of the Police and Criminal Evidence Act 19847
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To establish the voluntariness ot ERI's police caution interview answers. The DPP called
3 police witnesses ~ Senior Constable Kitty Biang the interviewing officer. Constable
Bronski Namaduk who locked ERJ and another voung person (MA) in the police cell after
they were arrested and brought w0 the Police Station . and Senior Constable Derick Deduna
the officer who witnessed ERJ’s interview.

Diealing with the evidence in chronological order Constable Bronski Namaduk testified that
he flest saw ERJ in a police vehicle which was parked out in front of the Police Station on
the night of 16 November 2020, He next saw ERJ in the police station cell later that
evening when he escorted (MA) out from an adjacent cell. He had seen (MA) with (ERJ)
in the police vehicle carlier that night and his surname was “Adeang”.

Constable Namaduk testified that as he was escorting (MA) out of his cell and as they
passed ERJ in his cell , ERJ enquired of him when he would be released and he responded
that he didn"t know and would need w enguire about it. The Constable said his duty was to

mind (ERJ) je, watch over him and see w ERJ's well-being. That was what he learnt or

understood 1 be “pofice force protocoi ™. He recalls being part of the arresting party that
brought (ERJ) and (MA} from ERJ’s home at Atwo District,

In cross-examination Constable Namaduk confirmed being in the police arresting party and
also briefly speaking 1o ERJ while escorting (MA} out of his cell. More particularty
Constable Namaduk when asked -

“Q - adso tell ERJ that (MAG has said or told sumething ugainst him ?

e repléicd

A ves [ do recall saying something of the sprt.”

In re-examination . the DPP o an effors to clanify the above answer asked Cuonstable
Namaduk :

“Q . When you told ERJ other child had said something againyi dim | why el ERF that ?
who fold vou 2

and the Constable answered ¢

A Teannol remember who or why [ said that 1o ERJ

Notably , Constable Namaduk did pot retract or deny making such a statement to ERJ.

The next prosecution witness was the interviewing officer . Sentor Constable Kitty Bilang.
At her request she gave her evidence with the assistance of a Navruan language interpreter.
She has been in the torce for 5 years and has been posted in the Domestic Violence Unit
(DVU) for the past 2 vears. She said she underwemn a vear recruit raining and learnt about
the Crimes Act. She handled case files and learnt abowr dealing with defendants and
victims. Asked about the “Jidges Rules 7. she replied «

A Bhar are the Jwdges Riudes *7
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Asked what she learnt about the process for interviewing suspects . she replied
A i forgot”

More particularly , when asked about the treatment or handling of child offende
“A - We inform the parenis or Chitd Proiection Unit in case the child wants thewm to be
wirh them.”

Asked about her knowledge of Section 54 of the Child Protection and Welfare Act 2016 .
she replied

‘A o Child should not be in fear and should have protection or parent present as per
request of child,”

Asked to explain "in fear” she said :

A . Because they ave a child . they should be helped by purent und child protection so
they won't be Jearful of police.”

SC Biang deseribed the interview as held in the Domestic Violence office which is

“a very relaxing place , we have couch and toys | computer and table and chairs. It is air-
condirioned, " During the interview of a child © “no-one is affowed in or out and only
persons present are the child protection unit or parent . myself and witnessing officer. "She

has done more than 20 interviews of children mostly for rape and sexual offences.

During ERJP’s interview his mother and Senior Constable Derrick Deduna were present.
The interview was conducted in the English language which she trapslated into Nauruan
for ERJ’s benefit. The interview was recorded on a computer.

In particular , $C Biang described that all English questions were already typed up in the
computer as well as the Nauruan translations.  They are part of “the lnterview format” .
pre-printed on the screen before the interview commences. When the interview starts, she
reads both versions to ERJ and she then typed out his answer in Nauruan with its English
granslation . asked why the first 11 numbered questions and answers had type-written
numbers whereas the numbers for Qs and As from 12 o 86 are all hand written |, she
explained

“A  They are additiona questions not part of the interview format, Those are my own

guestions.”

She clarified firther that the last few Qs & As” from 80 to 86 although handwritten
numbers , are part of “the interview format”. She cautioned ERJ ut “(Q & A (107 and she
suspended the interview after “Q & A (117 w allow ERJ 10 speak to his lawyer by phone.
Asked if she considered ERIs interview was conducted properly consistent with his age,
she answered © A4 ¢ "Yey, his morther was present”.

She said that she had explained and simplified some questions that ERJ asked 1o have
explained in the Nauruan language but none of this was recorded or noted in the interview
as it should be. ERJF’s mother said nothing during ERJs interview or complained about
his treatment.  The mother willingly signed the interview because she was present
throughout. In her final answer in-chief SC Biang said she had translated the interview
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guestions herself to the best of her understanding. She is 31 vears and spoke Nauruan her
whole life,

At the beginning of her cross-examination . 5C Biang admitted that not every incident that
happened to ERJ during his interview was recorded in his nterview record. She professed
to have “mastered xection 347 after doing 20 interviews involving children and she leamt
that it required special enquiries dealing with children and to involve child protection and
other qualified people. However | she did not refer ERJ™s case o child protection either
during or before his imterview. She confirmed that ERJ had asked for his mother before
the interview because . ~he warmed food ™.

Asked if she asked ERJ If he was comfortable with having his mum present i the
interview room , she answered © 4 - Vo, 7

Asked if she knew at that stage of the personal details she would be asking ERJ about | she
answered 1“4 Fes 7

She also agreed that talking about sexual acts of children before their parents . would be an
awkward feeling for children.

Next SC Blang was asked

HQ  You knew vou would be asking about his pewnis and the girl s vagina

A Yes

G These are uncomioriabie topics io bl abour !

A Corres

0 : Knowing that you didn’t ask ERJ if he still wanred his mother in the room during
the interview ?

A Yes

O : So at that point you weren 't thinking of ERJ's interest 7

oA 2 Correct™,

i

As for EREPs level of understanding of English . SC Biang said she ashed him in the first
paragraph ol the interview, Askad i she asked ERF i he spoke English | she answered
A No

To the guestion

@ You assumed fw can understuied English !

she answered

A Dwas speaking i him (ERJ) in Nawruan,”

Ashed about her own fevel of Fnalish | she said

A US0 ok

SC Biang was cross-examined extensively on the contents of ERJ's interview including
the complete omission of the word “po 7 in the English tanslation of ERJs answer to Q57
which related back 10 & A 136 as wliows
“Q 36 Was she swruggling ?
A 36 0 Nuwryan version © keo
English version = Ny
Q37 Why was she struggling 7
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Q37 Nawruan version © ya ededowin
English version : she was struggling (as opposed to the correct translation “she
was pot struggling. )

According to the Court interpreter the correct English version of ERJs answer to @57 is
“no struggle” NOT as recorded @ she was struggling. Not only has ERFs answer been
totally changed by the omissions but . it raises doubts about 8.C Biang’s translating ability.
This lack of ability is further illustrated by the contents of Q73 , 74 75 & 77 where the
EZ.‘
Nauruan versions of Q73 , 74 . and 77 and where the Nauruan translation of the English
term “rape” includes what appears to be a localised variation of the English word namely :
Crapeiy’.

Under cross—examination SC Biang frankly admitted that she had difficulty transiating the
English terms © “rape . “consenr”, and “vextad imercourse” into Nawruan, The Nauruan
Cowrt interpreter however |, had no such difficult and was able to use Nauruan words and
expressions which she described as @ .. .common Nawruan terms used in daily language
and undersiandable to all Nowrwans including teenagers and 16 vear olds. ™

Asked if ERJPs mother had raised any concerns during s interview whether that would
amount to interfering with police works , $C Biang said :

“q o Yes”

She then reaffirmed her understanding by answering @ “yes 7 to the question

“Q . So no point in mather ralsing any concerns during the interview of ERF?

g four (4) closing questions in cross—

Finally . SC Biang answered “pes™ o the tollowing
examination :

Q0 Put o you in conducting the cawion interview your primary consideration was not
ERJ’s interext 77

SO 0 Put you did not toke into acconnt ERJ's views according to his age and maturity 7 7

“G Pt o you in conducting inferview (vou did) nor applied child-friendiy interview
rechmiques 77

“Q - You ask repetitive question kepri repeating the same guestions 77

In re-examination , in seeking 10 clarify $C Blang’s above damaging concluding answers |
the DPP asked her:

83 Meaning of “ves " to the first matter pur about ERJ's intevest 7

The constable answered even more damagingly

“4q : F did not ask tim if he was comfortable with Itis mother being present.”™

The DPP repeated his question and this time SC Biang said @ [ am confused”. Then L afier
clarifying the Senior Constable’s understanding of faking into account a person’s interest
s0 as 1ot 1o be fearful of police and to have a parent there 1o support , DPP asked

#Q « So when answered ‘yes {0 not taking info aceount ERJs interest what did vou mean?
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A ¢ Because Tdidn 't ask him if he knew how 1o read English and [ didn 1 know it he knen

herw to read.

The re-examination continued in similar vein . when the DPP sought an explanation as to
why SC Blang agreed ( "ves 7 1o the interview being “vonducied in a not child-friendly
environmeni . expluin 7 she answered
A 1 The mother was present that’s why [ agreed it was not a child-friendly
environment,”

Later SC Biang repeated her answer when her “vey” answer to not caring about ERJs
intevest was being clarified by DPP. SC Blang repeated :

“4 o 1 didn’t inform ERJ if he wanted imother present during the interview.

O Wy didn 't you ask ERJ if he wanted mother present ?

A - The reason is the mother needed 1o be there and to let her know where ey child is

and 1o offer support und comnse!

O Why ehild need support 7

A So parenr be present and child hus o guerdiaon during the interview,

Q. Is it imporant for child 1o fave a guardian ?

A Yeah”

SC Biang explained that the absence of the word “uot™ in AS7 (English Version) was
because “she was more jocussed on ERFS Nawrtan answers” and not oo her own English
wanslation of' it. She accepted the Nauruan A:37 s the correct one and correctly wranslates

A8 1 Uthere way wo sirupgle

SC Bilang also explained that she used the English words “sexwal istercourse ™ in the
Navruan Q74. . “wirkour thinking but | she claims she explained what the words meant in
Nauruan Fthe record of inerviewy . She further explamed that EREs mother
could have spoken during the interview it ERJ wanted 0 go o the totlet or o cat. [t
would only be “imersersnce 3V the mother started arguing with them during the
“interview” and not otherwise.

SC Biang concluded her re-examination by explaining her understanding of the process
conducting an interview with a child ax follows -
“oA o What Dhaow 1 have (o inform parents and child protection unit so they are present
during the interview,
O - What about the child the uceused 7
A - Be friendly with child earning their rust so not 1o be jeartul and open with me.

Finally . to the Court’s quastion
“0 - Whose
parent or child 77

She answered without hesiation

"4« The police , based on oar experience and past practice.”

enrittement or right ix it 1o hove @ parent prexend during the interview ? Police,

o
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The last prosecution witness 1o be called was Senior Constable Derrick Deduna the
witnessing officer of ERJI's interview with SC Biang. He described ERJ as appearing
“comfortable” throughout the duration of the interview and ERJ was given his right to call
alawyer. Asked what word he would use for “sexual intercourse” he said

A Pump”

asked . in Nauruan 7, he said ¢

A Ewoda”

asked why ERPs mother was present at the interview |, he answered

“4 © because of the lows | Judpes Rules.”

In cross-examination SC Deduna agreed he needed more training on the Child Protection
and Welfare Act 2016 je. more than the 1 week he had had. He remembered ERJs right
10 seek a lawyer and bave a guardian | and when asked

“@ : Who decides which . guardian , defendant or you | the police ?

he answered

A > At the time we decided and found him the guardian for him.

O : Se ERF didu’t ask or agree to munt being present 7

4 M ’\f‘,’ ¥

Fm&li} . SC Deduna identified and produced a document MFL-P(1)} - a .
INFORMATION REPORT sheet already veferred to eaclier in this ruling. So much for the

prosecittion evidence,

THE DEFENCE EVIDENCE

40
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Defence counsel in opening the defence case submitted that the defendant’s caution
interview was not recorded in compliance with Section 54 of the Child Protection and
Welfare Act 2016 and compelled "the defendant to incriminare himself unfuirly ™.

[ this latter regard the House of Lords relevantly said in Lai Chi-ming (op.city at p 179

“The privilege against self-incriminarion is deep rooted in English low and ir would make
a grave troad upon it if the police were to believe thar i they improperly exiracted
admissions from an gcensed which were subsequenily shown to be trie they could use
those admissions against the aceused for the purpose of oiaining a conviction. It iy beirer

hy far 1o allow a few guilty men to escape conviction than to compromise the siandards of

a free society”,

The defendant speaking through the Court interpreter was then called as the first defence
witness. He confirmed his date of birth as ¢« 7 June , 2004, He snended Nauru College up
o Form 2.

ERJ recalis before the interview |, asking the police to call his mother to bring him some
food as he was feeling hungry and had not slept well during the night. His mother came to
the station but she brought no food. He was unaware that his mother would be sitting-in on
his interview nor had the police asked him if he wanted his mother in the interview room
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with him. During the interview he said : “..owvas feeling not good at ali because my
mum was sitting next to me,”

ERJ recalls being picked up at night with MA from his home at Alwo District h} the
police and being taken and locked up in the Station cell. Then an unidentitied policeman
cne 1w the cell and unlocked MA and he asked the policeman ¢

Q. when will [ be released 77

ard the policeman replied

“4 - You are not going anmvwhere cos you are the one in trouble”

The release of his cellmate (MA) who had been picked up with him coupled with the

policeman’s statement caused him to feel afraid where belore that he did not feel
pressured. e was Kept in the police cell ali night until the early evening of the following
day without a blanket . pillow . and without any food or drinks. He was unable 1o ask for
food although he was hungry as no-one came w0 see him in the cell. During the interview
he spoke in Nauruan and onlv understood the Nauruan questions.  He identified his
signature on his police interview record.

[n-chiet ERJ said 1o him 0 sevuaf dwercourse” meant Bike having or going on a dawe

where a 3\3 and girl meet up. He understood the word “rape " meant that he and the girl
Mwe did @7 Neither term was expiained 0 him nor was the term “consenr” explained ©

him. He thought it meant “Jove hirey " and things iike that. Asked about the contents of the

interview i acmdm.g the mention of sexual parts ot the body . ERJ said

“q /u'aw f feeling goad cos she (v motheti seay right there in the rooin”

O Woudd rdking abous thase personad details be commuont in front of veur mother !

A No

O Wiy vign the sueeview

A Dwanted it 1o be aver guickly, {ihoughe 117 signed i would be released quickly, |

WS Jusi rushing for it o be aver
As to answering the interview gquestions against his lawver’s advice | ERJ
A My mind was e oway. Dwasn O thinking sivaishe afier police jold me [wouldin t be

releaved.

{n cross-examination ERJ maintaned he could not understand or read English and that he
had merely followed the clerk when reciting the oath in English. He agreed thar his
interview was conducied in Navruan and he answered (o Nauruan,  He maintained that he
was unhappy with his mother being present during bis fnerview because ol the sexual
nature and personal details in the mterview and also by mother hearing the allegations
against him about what he did to the girl.

In re-examination ERJ related that the policeman had threatened him in the cell and made
him teel that he would be locked up as e was “the une whose 1o be blamed.”

The second and last defence witness was Jolaini Capelle the detendant’s mother.  She
recalls golng o the police station when the police came and got her from her home ar Aiwo
Drstrict, They teld her it was about her son’s case at the Station she was taken straight w

”n
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the interview room. Asked if the police who picked her up had asked her to bring food for
her son , she replied
i'(;(l = :‘\{aﬂ

This was the first ever interview she attended and she didn™t know why she attended it
She didn't recall much about the interview although she understood the Nauruan questions.
Asked “Q: Remember question to yowr son if he was interested in the victim ? 7

She replied

“A : Frecall police asked Why you did this 1o her ? und my son suid no”.

[n cross-examination she denied that her mobile number in November 2020 was 3384620
It was 5365523, ERJ’s mother denied in crogs-examination that the police had told her to
bring some food for ERJ. She confirmed attending ERJ’s imerview and being seated on a
couch. She forcefully denied that SC Biang had explained things in Nauruan during ERJ’s
interview and she herself volunteered the word @ “kemekor” when asked about 1 “yexwal
interconrse . She understood ERJ was being interviewed about ~.. doing something to a
girl, " She understood the Nauruan questions in ERJs interview and she didn’t raise any
concerns during ERJ’s interview, So much for the defence evidence,

CLOSING ADDRESSES

In her closing address , defence counsel firsily highlighted Constable Namaduk's threat or
secusation that ERJ would not be released because he “wos to be blamed for the
alfegarion . which caused ERJ to become fearful and emotionally pressured. Counsel
also submitied that there were clear admitted breaches of paras (a} ; (d) and (e) of Section
Sd(1) of the Child Protection and welfare Act 2016 which reads

“34 Special requirements applying to investigations and inguiries invelving children

(1; Despite the provision of any other law fo the contrary, the following matters apply
whenever an investigation or inguiry is underiaken in relation to a clild by a police
officer, an authorised officer, or any other person lewfully exercising powers of
ivestigation or inguiry in refarion to a child wnder any laow:

fa) at ull stages of the invesiigation or inguiry , the best interests of the child must be
the primary consideration ;

(b} the investigation of or inquire into the child must recognise and protect the rights
and interests of the child at all stages of the jusiice process. and must reduce frouma

and secondary traumatisation of the child,

(o) the marter must be prompily novified and referred 1o other relevant agencies io
promore the protection and welfure of the child, and his or her rights:

11
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() any action taken must permit the chitd to fully state his or her views , and the
relevant officer musy take into accouwnt the child’s views in accordance with their
cage and marurity . and must respect the child’s right to privacy ;

re) chifd-friendly interview environments and interview rechnigues must be
implemented and applied ;

() special procedures must be applied to reduce the number and fength of
interviews which cluldres are subjecr

(g} special facilities and appropricie processes must be provided wiud applied
where the child has o disebility to enswre the effecrive applivation of the
requirements of this section:

thi children are entitied 1o have u parem. guardian. levad represeniaive or otier
appropriate support person agreed o by the clhild. present with them at alt stages of
the fnvesiigation and wiad proceedings.

(i omeasures must be pnaplemented o ensure children are protected from direct
confromtation with persons aecused of viofuting their rights, and must not be
subjected 1o hostile, insensuive or vepetitive guestioning oy Interrogation;

]

ifi anvestigations st be conducted  expediioushs and must be followed by

cxpedited conrt proveedings. iy highlighting)
(20 Al orders or approved procedures upplving womembers of the Police Force when

dealing they Jeal with children must be consisieno with the roguirements stated  in

; : L3
SHDSCUCE e 1)

Several teatures are plain from a close reading of the above provisions including the
tellowing .

i1y The section refers to “w chrdd " who iy defined as being below 18 years of age

2y The section applies 1o “w police officer” andertaking an investigation or inguwy in
relation (o a child -

Lad

The scetion is paramount and sapercedes e provivich of any other law o the
confrary

{4y The overriding and primary consideration is the © “hext fnteress of the child” and may

supercede other matters referred w in the suceeeding paras (b))
£3) Depending on the ¢hild's “age and muheriny” | hisher views must be dlioited and
considered when taking any action and furthermore such action must respect the childs’

personal sight 1o privacy .

12



(6) “u child " (not the police . the parent or a child protection officer) is entitled to have a
parent or legal representative present at all stages of an investigation ;

(7) Existing police protocols . vrders | processes and procedures must be construed so as to
be consistent with the over-riding provisions of section 34(1).

As to paras {a) and (d) , defence counsel highlighted the lack of food | the lateness of
ERJI’s arrest and the “Sparan” conditions in which he slept in the police cell and | all the

LA
Lad

would not be released because he would be blamed and was in trouble or words to that
effect.

LA
:(;

More particularly . SC Biang the interviewing officer said w the court’s question , that the
entitlement to have a parent present was that of @ “the police ™ and this was later confirmed
by 8C Deduna the witnessing officer . who said © “we fmeaning the police) decided to find
him the guardie”™ | without any need o ask or inform ERJ that his mother would be
present duting his police interview,

DISCH

5

SION and DECISION

56, after hearing all three (3) police officers including the interviewing and
witnessing officers . 1 was left with the distinctly unfavourable impression that the special
requirements for the treatment of young offenders under Section 34 of the Child Protection
and Welfare Act 2016 was viewed as a matter of formality | “process” and “police
protocol” for which there was Hitle understanding or appreciation of why such precautions
were required and for whose benefit they were. In other words , it was something that lip-
service was paid wo.

55, U [ may say

36, The DPP for his part submitted . that this case was distinguishable from Republic v LD and
MBS per Khan J in Criminal Case No 3 of 2019 in that ERJ"s mother was present during
the interview. Whilst the fact are different the principles remain the same and in the
present case the interviewing officer herself accepted and repeatad several tme that she
had not considered ERS’s interest or wishes by having his mother present during his
nterview.

43
=3

Mindful that it is the prosecution’s duty to establish the voluntariness of ERI's caution
interview bevond a reasonable doubt and given the interviewing officers own frank
admission of breaches of section 54 of the Child Protection and Wellare Act 2016 and
ERPs sworn evidence thai there was no explanation or clarification of several traportant
English words used during the course of the interview and asked of himr , 1 am not satisfied
that BERJs incriminatory caution interview - was voluntary and accordingly his caution
interview Ex-VI1) is ruled inadimissible,




Dated the 29 dav of April 2021

DV FATIAKI
CHIEF JUSTICE
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