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RVLING 

INTRODUCTION 

On the ,,~\/enmg of 16 November 2020 an incident occurred at the disused abandoned 
Clubhouse at t~;'e t()otball Oval at Al\,\() district \\;hich gave rise to the charge in this case, 
rhe accllsed (ER.f) Vias about 16 years 5 month of age at the time and the victim (TRA) 
\-"'as j lIst 3 \veeks short of her 1 hlh birthday, (ER.l) is cbarged ,\-vlth intentionally having 
sexual intercourse \vith rTRA} \-vhkh is an offence under s~ction 116( 1 )(a) and (b) of the 
Crimes Act 2016, 

rhe incident \vas reponed to the police and (ER') and another young man (MA) \\i'ere 
arrested fiom (ERrs) home at Ah,vo District shortly after 10,]Opm that evening, The 
victim TRA. \-vas medically examined and her police stakment \vas recorded, Both young 
men \ven,: taken 10 the police station and locked In the police cell to await police enquiries. 

The police FIRST INFOR;vL~]]()N".,r\J.,;:.l~.r)RT ft'coi'ds the (oHm,ving relevant events: 

• 1t :05:J7pm :'(\lA) Ira,\' release U/fer took his sfatcmell!' 

The next day 17 Nov 20:20 : 

• 11.06am w culled {lit' I'1lOfher to i?f"[ng .frifld ,\lollier \\Us 

• 14:49 hours: "rERJ,i Il'U:' {uken uut (1/ Cl{,.\/odl to purtici/xlfe m fhe l't'eorJ o/infen'inr 

)'filll the pn:sef7ec (lfthe morher Jo!al/i Cupe/ic " 

4, ERJ's caution Intcrvic\v ,vas conducted bel\\:cen ]·+:49 hours and 15:53 hours (just over 1 
hOUr) by Senior Constabk Kitly Biang and \v'ilnesst:'d by Senior ('onstablc DClTick Dcduna. 
ER."s morher \vas also present throughouT and signed lhl:.' interview record signi I~ing the 
same, 

), By 'v\ritten~9,U..9.S:: dated 18 February 2l)21 . ddel1-:c counsd challenged Ule admissibility 
of ER.rs police caution imervie\\ on the !I::ollo\ving grounds. 

'!. TIL1 T li1e De/endam is ujuvenile ugec/ ! tj years uld 11 hen he 1ms (/lIcsliuned fl. .... rhe police and 
alld that despite his age. his hexl inlaes{ ,hiS Nor raken (IS {he prinlUrv cOllsideralil}l1 

pursuant In section 5,./( l } (OJ u/fllt' ('htld Protection und lVe!t(we ,kl]{i / (}, {fhe ANi 

], T1L-J T tile imerviewing police o/tlcer did nul take inro UCCOIliU !he (:hiM 's view in accordance 
lvi/It his age and mowrit}' hecause during rhe ('uurse o(i/w intt'fTiew fht' police (.Isked queslioJts 

using English terms which the DelelldclI1l did not lmdt!rswna' J/or knell' iheir dt!jinitiufI hecause 
he does not undcrstdud mH' sp<"dk E'llgiis/r dt ctil. Uk'S£' (('rms \I'elY /Jot translated into the 
;\/aW7tal1 !uuguoge g·'hen asked d/rlk D<f~'!ldtlm Thi:l i\ ill breach u/see/ion ,~4i!i(di u/fhe 
..'.kt, 
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"3, TH4 T the Dejbldant H'ClS nor qtTered child)helldly fntervieH' techniques bur was suf?jected to 
rt:}/)ctitive qw::'stfoning the interviewing police officer COlUrat:}' to sectioll 5.J/l)(e) of the .·Jet. 

",;, THAT the Defendam admitted to the allegation hecause the interviewing 1?liicer did no! apply 
not app(v the reqlfirnnents sfipillared in section 5.J(l)!a), (;.I; and (t') olrhe Act which ought to 
have applied pursuam fo section 54(2) (.!ltlte act, Yhe mandatorv application oj'rhe prtn'l~~iolf 
is r~/leclt"ti if! the ruling given in Republic v LD l-I'here rhe ('uur! Slated that "Se('tion 5.1(2) 
provides that all approved procedure's applying 10 'he policejr.m:e \.fhen dl:.:'aling with ('hildren 
must be consistent tvitli the r!:!quiretlU::'fI{s ({fmh<,'ection OJ : Ihat lfleWfS thaI the Jl./(;~?:e 's Rule 
relaling to children is no longer opp/h'able ", As u re5uir (!rthe wferriewiJlg offleer ~s'./2liiure to 

appzv section 5.J( l)(aJ, aud ((1) and (1:;'/ olthe Act. the DeA·ndant's cOI?/bssiofl in tilt" cautiollaty 
interriew wus IJOt obtained l'ohmrurilr. " 

6, [n summary. thl:! grounds allege breachi;,~s of the provisions of Section 54( I) of the Child 
Protection and Welfare Act 20 l(; . in particular paras (a). (d) und (c) , thereby' rendering the 
interview involuntary, 

7, The principles goveming the admissibility of a confession are well settled and are 
conwnk~t1tIy Slll11marised in Principle (e) oCtile .Judges Rules 1964 (UK) which states: 

;'" it is a jirndamental L'ondition the in evidence against an.v [1erSOn 
equal(v olar(v ora! W1S1ver given that pervon 10 " questIon pur h.v a police qllicer (ukl 
m~v statement made fry thai person, that it shull httve Men voluntary in the sense that if 
has' not been ohtained .Ii-om him leur pre/lldice or hope (>.l advantage exercised or 
held out h.t' a peryon in authority. or /)Y /"'",,,·-/)(>'>L··," 

Furthermore, even if voiuntariness is established, the Court has an over-riding d.iscretion 
to ;;.~xclude a \/ol.untary confession on the more general grounds of unLlirness or f()r breach 
of constitutional right. 

8. The burden of proving the voluntariness of a confession is that Jen· the prosecution to 

estabUsh to the criminal standard of proof beyond a reasonable doubt [n doing so the 
prosecution must dispel any oppression or unj~Lirness in obtaining the contession. 

9, In similar veln the House of Lords said in Lam Chi-mint! v R 
178 : 

t I J ALL ER 172 at p 

"Their /.ord,·!1ips arc vic\y thal rhe more reCI':-'11l cases established that the 
re/eefion 0/ an improperly ohwined is fWI dependem onlv upon possible 
Ilnreliahilii}' hut aLm upon ,the princtph.' [hat <I man cannot he compelled to incriminate 
himsel,tand upon the importance that attaches in a civilised socie(), to proper behaviour hJ' 
the police towards those in their 

AU three f?l thes;;' have combined to produce the rule lent' applicable , .. in 
England that a con/(!ssitJJ'I is not adnliss"ible in e'vidence unless {he pros'ecUfion estahlish 
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[hat if WUS W)/untwy. This, pt!rhU[h' the mO:;''l/undanwrtta! rule (drhe English crimina! law 
. nOH'/inds (;,,;xjJres.s/on in England in ... o(r/1e Police and ('rimina! Evidence ,let! 9t1-1 ... .. 

10, 1'0 establish the voluntarincss of ER.fs police caution intervie\\ answers, The DPP called 
3 police \-\litne-sses Senior Constable Kia: Biang the intervic\ving officer. Constabk 
Bronski Namaduk \\'110 locked FRJ and another young person (t'vIA) in the police cell after 
they were arrested and brougbt to the Police Station, and Senior Constable Derick Deduna 
the otTicer v"ho \vitnessed EIU's interv!c\\', 

I [, Dealing with the evidence in chronological orci('r Constable Bronski Narnaduk testitJed that 
ht.~ first sayv ERJ in a police vehicle \.vhich \-vas parked out in front of the Police Station on 
the night of 16 '\io\.'t;.Tnbcr ,2C)20. Ik nc'xt ;:;3\V ERJ i.n tbe policl;,~ smtion cdl later that 
evening VI/hen he t;;scortcd U\rIA) out from an adjacl:nt cd!. [·le had s<:erl. (MAl \vitb (ERJ) 
in the police vehicle earlier that night J.nd his sumame \vas ":\dcang'·, 

12. Constabie Namaduk teslifid that as he was escorting (MA) (Jut of his (ell and as the) 
passed ER.. in his cell. FR.,) enquired 0[' him \-vhen ht;; \vould be rek:ased and he responded 
that he didn't know and \-\:,Hdd ned til enquire about it. The Constable said his duty was to 
mind (ERJll€., vvatch oyer him d.nd see to ER.rs well-heing. Thut \\ias what he learm or 
understood to be "police profO('oi ". He recalls being part of the Jrresting party that 
brought (ER.n and (~lA} fi.'onl ERrs home at .Aiw() District. 

l3. In cross-exUtnination C:onsmble :'~amaduk. ..:ontlrmed being. in th(: police arresting party and 
also brielly speaking to FlU \\hil~ (;'~l'or1ing (:\1A \ (lut uj' his cdl. \Jore part!cularl~ 

CU!1sw.blt' ~arnaduk \:"hen asked: 
'Q . also /ell ER.J rlwf rJ/Ai lUIs Stud or fOld somefiti!l,l!, uguins! him :J 

he replied . 
d : yes I do recall saying something (.~f'the sort. " 

14. In re-examination , the DPP in an ,dl()rt 10 clarif) the :Ibnv\; ans\'ver asked ('(ttl.stable 

NMnaduk: 
'Q. rVhen )..()U fuld ERJ other dli!d had ...;aid smnerhing agoins/ him. a 'ill , (eli E'R.l [hal? 
who fold you .J" 

and the Cmstable ans\vercd : 
d, [(:armor rememhcr llhu or II'fn 1 said {hot /0 ER.!. .. 
Notably, Constable >~amaduk did D9.t. retract or deny making such a statement to FR,), 

IS. T'he next prosecutlon \\[mess \\as the imervie'",ing nft1c,,~r , Senior Cons-tabl.';':- Kitty Siang, 
At iK~r request she gave her cvidenc..: \vith the assistance of a \immmr. languag~ interpreter. 
She has been in tht !()[ce for 5 years dnd has been posted in the Domestic Violenc~ Lni1 
(DVL:) for the past ~. y(~ars, She said she Undef\\('nl a year recruit training and learnt about 
the Crimes Act. She handled GlSt' fih:::'s and learnt about dcaling\vith defendants and 
victims. Asked about the i?ules" , she repli('d ; 
... 4 : iVhat are the 

4 



A.sked what she leamt about the process tbr intervicv'i'ing suspects, she replied: 
d.: "l/()lJ!;ot. " 

16. More particularly, when asked about the treatment or handling of child offenders she said: 
"d: rVe ;,?lbrm the parents or ('hiM Pro[(;;"ction (/nif in { .. '(lSI:.' fhl:.! child ~vants them to be 
lvirh rileI'll. " 
Asked about her kno\.vledge of Section 54 of the Child Protection and \VdDn-e /\.ct 2016. 
she replied. : 
"d.: ('hild ;.;/zoufd 1101 be in ,kat t.md ,';hould have protection or parent' presen! as per 
request ql·child. " 
Asked to explain "inj(~ar" she s~tid : 
He! : Becaus'e lh(;}' are a child, they should be helped by purent and child protection ,)'0 

they won '/ he fearhd o/po/ h'i;'. " 

17. SC Giang described the intt~rview as held in the Domesti.c Vidence office \vhich is: 
"" very relaxing place, IF!! hw'i:.' cOllch and tOJ's , computer and table and chairs, it is air
conditioned " During the interview of a child: "no-one j, allo'.l'ed in or out am.! on!} 
persons present are the child protection unit or parent. and witnessing officer. "She 
has done more than 20 intcrvic,;vs of children mostly f()r rape and. s\;~xual offences, 

HL During ER.,Ps intervievv his mother 3.11d Senior Constab.lc Derrick Deduna were present 
The interview was conducted in the English language \vhich sbe translated into Nauruan 
t'Or .ER.Ps benefit The intcfVie\\/ was recorded on a computer. 

19. In particular, SC Biang described that ~tll English questions \vere already tYlxx1 up in the 
computer as \vel1 as the Nauru an translations.fbey are part of "'Ihe infervieH' jbrmaf" , 
pre-printed on the screen benm; the interview commences, \Vhcn the interview ~tarts, she 
reads both versions to ER,.' a.nd she tben t)'ped out his ans\verin Nauman with its English 
translation . asked why the first 11 numbered questitms and answers had type-written 
numbers vvhereas the numbers for Qs and As hom 12 to 86 are all hand written , she 
expJained; 
"/1 : They are additional qw,'stions not purl interriewjiH'tI1m. Those are my OH,'f! 

20, She claritied tlJrther that the last fe'w Qs & As' from 80 to 86 although handvvritten 
numbers, arc part of "the intervietrj()rmat" Sbe cautioned ERJ at "C) &A. : 1 (Y" and she 
suspended the Interview after "Q & A : ll"' to aU~)w ER,' to speak to his lawyer by phone. 
Asked if she considered EIU's imervic\v was conducted properly consistent \vith his age. 
she ans\vered : d: "}'es, his mOlller tras present ". 

21. She said that she had explained and simpliflcd some questions that EH.l asked to have 
explained in the Nauruan!anguag~ but none of this ,vas recorded or noted in the intervie\v 
as It should be. EH,Ps mother said nothing during ERrs intcfVic\v or .. :omplained about 
his treatrnenL The mother \villingly signed the interview because she \vas present 
throughout. [n her final ~ll1s\\er in-chief SC Biung said she had translated the intervie\.v 
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2.1, 

2'+. 

qaestions hc:rself to the best of h.:r undi::'rstanding, She is 31 years ;,md spl.)kc Nauruan her 
wbole liJe, 

At the beginning of her cfOss-examination . SC Biang admiued that nUL ever) iTH.:id('nl that 
happened to FR.' during his imCfYle\\ \vas recorded ill his inv.;,'niew record. She professed 
to have "maslered .-;:ecriol'1 5.;" af[~r 20 interview::. children and she learnt 
(hat ii n;.'quireJ spl'cial t;.'nquirics dealing \vith cbi!dren and to involve child protection and 
other qualified people, flowcvcr, she Jid not rder ER.rs case til ('11i.1d protection either 
during or before his interview. She l:on11m11;.:d that ERJ had asked Cor his mother bdixe 
the intervicvv because, hf.;' 

Asked if she askeJ ER.J if he was conlj(mahle \\ith having his mum present in the 
intervie\v room . sh~ answcred : "1 " .\0. ,. 
Asked if she knc\v at that stage of the personal derails sb-: \\(}uld be asking ER.J abollt , she 
ansvvered : "d. res 
She aiso agreed that about s(.'xual acts of childr\;.~n bet(:lt'c their parenb . would be an 
d\vlCvvard (eel ing for chi ldr\;~n. 

Next SC' Biang \vas asked : 
"Q' rou knelj V01l ~louid he dhuw hi'" penis dfU/ the <) l'Llgina) 

d, Yes 
Q . Iheware !!JjJics iO fulk abo!!r " 
1 ('orrct'f 

Q: Knowing that you didll't ask. ERJ (lite still wumed hiJ mother i11 tht! room during 
the illtel'vie»' ? 

d: res 
Q : So tit that point you werel1 'f thinking (~l ERJ\ interest ? 
d : Correct", 

25. :\.:.:; f()r ERrs kn,'i of understanding 01' [':nglish . SC Biang said she 'lSK.:d him in the first 
paragraph 0['111<.: interv};;;:v,. Asked il' :;;he askd FlU ifhe spuke English. she illlswered ' 
"1. So, 
['0 the quesri,m : 
Q: . fm{ assumed fit, l'un I.lfIdcrs{und 

she ans\vcrcd : 
d ' I W(l,~ .\jJlt:ti.i\UI:g tu him (ER./j il'l ,Vouruun. . 
:\skeJ ~lhlJlll her ovvn level of , ~he said: 

2tL SC Biung was cross-;;;:.\amined ,'111. the contc'nts of ER,rs imer\le\V ind.lIding 
the complete omissiun ()f the word "no" in the English translation of ERP:\ ansvver to QS7 
\vhicb related buck to 0 & A :56 as tOlkJ\\s : 
hQlfi. Has she 
A 56: ,Vuuruan rcrsiOfi . keo 

versi!JtJ :\/0 

057. 
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Q 57: Nauruan version: ya ededo11iin 
Engiish version : site was struggling (as opposed to the correct tnmslation "she 
was not struggling, "') 

27. According to the Court interpr.:ter the correct English version of ER.Ps answer to Q57 is 
"no sln/,iZ,?!e" NOT as recorded: she HYlS s'fruggling. Not only has E.R.Ps answer been 
totally changed by the ornisslo[1s but. it raises doubts about S.C Siang's translating ability, 
This lack of ability is further i.llustrated by the contents of Q73 , 74 75 & 77 vvherc the 
English terms : "se;xua! inler('outse " and "consent" are used in both. the English and 
Naurmm versions of Q73 , 74 • and 77 ~U1d where the Nauruan translation of the English 
t.;rm "rape" includes what appears to be a localised variation of the English I,vord namet~-/ : 
"rape(v". 

28. Under cross-exmnination SC Biang ihmkly adrnitted that she had dinkulty translating the 
English terms: "rap!:;"', "consent ", and "yexual illfercOlirs'e" into Nauruan.T'he Nauman 
COutt interpreter however. bad no such difficult and \-"as able to use Nauman \vords and 
expressions vvhich she described as : " ",common ;V(wruan terms used in daily language 
alld wltiers'tandabie 10 all ;\/auruans including teenager,l; and /6 ,Fear u[dv. « 

29, Asked if ER.Ps Hlother had raised any concerns during his intcrvie'Vv \vbether that would 
amount to interferingwitb police works, SC Biang said: 
;'d. : Yes ", 
She then reaffirmed her understanding ans\.venng : 
'.Q : So no point in mother raising any concerns 

" to the question: 
file intervielV o/ERJ ? 

30, FinaUy, SC Biang answered ':res" to the foUovving [(fUr {4} dosing qUesti(ms in cross--
examination: 
"Q .' Put to you in conducting the cauthm interview }'uur prinwrv consideration thIS no! 
ERPs interes'!? " 

"Q : Put ,FOil did not take imo account E'R,rs riCH'S ucc'ordil1g to his age and maturity 

"Q : PUI to .l'ot! in ('nntil.lf'tm'iF inten'ielf did) nOi child-/i'iend(v imervie\v 
,.",·,1"·,.;,·,·",,,, .) 

"Q.' Yr')U ask kept repeating fhe some iJl,'[l\'Uril!'J.\' '? " 

31, [n re-examination, in seeking to clarify SC Siang's above damaging concluding answers. 
the DPP asked her: 
"Q: Meaning " to the /ir,,{ rnatter pur ahou! ERJ's inrerest ? .. 
The constable ans\:\ered even tnore damagingly; 
"1. : I did not (lsk him (lite was COfl!f{U'table with Jds mother being present." 
The DPP repeated his question and this time SC Biang said: "[ mn c'on/tfsed". T'hen, antr 
dari(ying the Senior Constable's understanding of taking into account a person's [meres1 
so as not to be fearful of police and to have a par,,;nt there TO suppo.rt , DPP asked; 
"Q : So trhen answerea' 'yes' to not taking info account ERJ's inferes! lvhat didvoli mean? 



i : Because f dUn! ask him 
hml' to read' 

kliCH' 1/f,HF to re({d un£! f didn '! komi it he kneH 

32, The rC-c,xarnination continued in similar veln , '~\hcn the DPP sought an explanation as to 
SC Biang agreed ( "yes'j tC) th,,~ intcr\ iC\\',:ol1dllcted in a nor ,")/".;_11'/,·')'1£11 

o/\'irOfllllem, > ..;;he ans\Vel'cd : 

"A ; The mather was pres'ent that's why I agreed it IWlS not a cllild-friemi(v 
environmelll. H 

33. Later SC Biang repeated bel' unS\,y'er \'.hen her answer to not caring about E.lU's 
interest \vas being clarified by DPP, SC Siang repeated: 
"1 : 1 dian rt lI{larmER.J if he wanted mother pres em during the interview. 
Q . Lildn 'f yuu ask. ERJ \I'dilled mUfher pn.'sent ." 
d, The rea.sun is lhe mother fltlcded to he thert' and 10 let her /01011' HJlcre lIer t,1liid j.~ 

and tu';uppOI'[ and COIfJ7St'! 

Q . child need supfJ!Jrr .' 
d, \'0 porenr he present and child flUS' d 

Q Iv if importanlj()1" dliid fO /;01'(;' U 

d. Yeu/z' 

thl.' infcrrinL 

3..j., SC Biang explained that thl: absence Ill' the \\ord "IW(' in :\:57 (English V;;.~rsi()n) was 
bc('uUSI: '"he \l'US more /()('lIx,wd on ENJ'" ,\'OUI"IIUII UII.I\\,en" and not on h(.'r o\\n English 
translatiun ()f i1.. She JcccpLcd the ''<uuruall :\:57 is lilt' ;;~m\:,ct {me and rmnslutl'S 
]s : "thel\' W({S rlO 

35. S(' Biang aiscl that she useJ 11k: \\nrd:-.;'sexl!lt! Ullerl'PUrsc In the 
:\auruan Q7.t. .WilJII}lf{ fhinKing' but, she daims :-.hc c:.;:piail1cd \\-hd! the I.\')('ds m~'anl in 
:\auruan ilk' J'c,'ord (of ink'fvie\\)" '-;he further c;\pluil1\;.\.l th;ll ER,J'" lTl()lher 

could have ~pok('n during th\;? inkr\, le\\ it' ERJ \,.\ilntcd to gu \() the loilet PC to em, It 

\vould only heilJ{t'rri:n'f]u' ir' the moth..:')' Sl<lli,~d arguing \xith [hen1 during the 
"lntcrvicv .... " dnd nOT o[herv.,ise. 

]r.. S( Biang Ci.Tldudcd ht't' re-c\aminaliun 1,) 1h.'I' UIh.lcrsLmding cd' the pmc::~s of 
cnndul'ting an inkrvic\.v \\'i1.h d chdd dS l~l\k,\\s . 

"A . iFhaf 1 fowl\' ! hUI't' to pUl'ef1fs ilnd L'/Jild prOleCfio!1 unil so (her ure {IrI!Sfnt 

during rhe imen'iell 

Q. Whut u/V)fi/ the child Elk (iCcu: .. ed" 
,.1 . Be friend/v Ii/til child earnini.; their (rusr S(I not 10 he /i;uriu! and open Hit/? me. 

}7 Finally, to the Cut1n'~, qll;;;:~,uo,n 
i'Q . niJlf/M! emitit'lnenf or is it !O hU1'(! U pUTellf pre.\en( fire fIlleri'/CII' ? Police. 
/)(fl'cm or child:' " 
She answered \vithout h\;~silation ' 

: rhe police, based Oil our e:(perience and past practice. " 
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38. The last prosecution \vitness to be called was Senior Constable Derrick Deduna the 
w'itnessing officer of EIU's interviev, \vitb SC Bi.ang. He described ERJ as appearing 
"comjhrtahle >.> throughout the duration of the interview and EfU was given his right to call 
a lawyer, Asked what word. he wouJd use for "sexual intercourse" he said: 
"1: Pump" 
asked, in Nauman? , he said: 
"1.: >'E~voda" 
asked \.vhy l<:RJ's mother was present at the imervle\v , he ans\vcred : 
"4 .' because olthf.;:' lall's , Ju(~e;ey Rules, " 

39. In cross-examination SC D{;\.1una agreed he nl~(xkd more training on the Child Protection 
and \VeHftre Act 2016 !.fL rrlorc than the I week he had had. rIc rernembered ER.Ps right 
to seek a lawyer and have a guardian, ,,[nd vvhen asked: 
"Q : W710 dt!cides lvhich , guardian, defendant ur you, the police? 
he answered : 
d : At the rime fife decided amijfwnd hinl {he him, 

Q : So EN.! ditil1't aSK or agree to mum being present ? 
d: {v'a", 

Finally ) SC D~duna ldcntii:led and produced a document MFI-Pfl) aFJBSr 
L;LtI),R,MATION REPORJ:: sheet already referred to earlil~r in this ruling. So much nJr the 
prosf;.'clltion evidc~nce, 

THE DEFENCt;:"E,YJJ)~ENCE 

40, Defence counsel .in opening the def~nce case submitted that the defendant's caution 
interview '.vas not recorded in compllancev\lth Section 54 of the Child Protection and 
\VeHare Act 2016 and compelled "(he dtj;:rukmt to incriminare himse{/lm/ilir(y". 

41, [n this latter regard the House: of Lords relevantly said in Lui Chi-miJJK(op, eft) at p 179 : 

"Ihe privilege again,')'! 5;eU:,incrhninariof1 is deep ruofed in English It.nv and it would make 
a grave inroad upon it il tlu' police ~vere to be/iere thar il they improper(v eXfrac'fed 
admissions ii"om an accused \vhich were suhsequent~y shown to he true could use 
tho.ve admis;;;iurls against the accused/of' the> purpose qfohtaining a conviction. It iii better 
hy to alhnt' a few men to escape cOllviction than to t'rmlpromise fhe standon;!" (?{ 

42. The defendant speaking through the Court interpreter \\tas then caHed as the first defence 
witness, He conti.rmed bis date of birth as : 7 June, 2004. He attended Nauru College up 
toForrn 2. 

43, ERJ recalls before the interviev.,: , asking the police to caLl his mother to bri.ng him some 
fbod as he ';vas feeling hungry and had not slept vvell during tbe night. Hismothe:r came to 
the station hut she brought non)(l(L He was una.\\arc' that his mother 'vvould be sitting-in on 
his imervk\v nor had the police asked him if he \vanted his mother in the interview roorn 
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with hirn. During the interview he said '· ... was feeling not good tit all because m}J 
mum was sitting next to me. n 

4.4.. ER. reculls being pid(cd up at \'vith \-IA tt'om his honle at Ai\yo District tht~ 

and taken and kH:kcJ up in lhe Station celL rh\;~n an unidtntiiied policeman 
cmne to the cdl and unlocked .\'1.\ dnd he ask,:'d the 
~'Q, \l:jl1?n H·'il! 1/)(1 reie{lsc(i ) ft 
and the: policeman 
fOe!. You ore no! "71.""·',.""'- cos YOlf ore ihe one in rrouhle " 

45. The release of his cdImate (1\'Ii\) \\110 had been picked up \\lth him coupled \\ith the 
policeman's ~;taternent caused hirn to feel afraid \.\h::re bd(m.' that he did not ftel 
pressured, tIe \vas kept in thi;'; police c.:U all night until tht evening of tht': f\")l1mving: 

\xithout a blanket, pillo\\' '. and without any f(:)(}d (.W drinks. He \\-as unahle to ask 1'01' 

r"()od although he \\as [lUngI') as !lCH)111: CdJ"nt to Set' him in th~ I:ell During the imer-vlcv .. 
he spoke in \auruan dnd llJh.k-'f';tO(ld th~ Nauruan questions, lie identitied his 
:;ignalure on his police int;:;]'\((:,\ record. 

46, 1rH.:hi<:i' ERJ said to him: 'ie.waf imcf'clllIr;.:e"' meant like having or g,)ing on d date 
'.\-here ~1 and fllt'et up, He un(!.:rstuod the \'vurd'rupe' meant that he and th~ 
"'\\.'t;' did if", \Jellher ternl \vas ·;::\.plained to h.lm nor \.\as the t.:rm "'cons .. ',??I·· <::\plain('d (U 

hilT1. fIe thought it meant "fun' bire,," tint! !fk(~ riwf . . ,\::;k('d abuut [he comenb Ii!' the 
inkrvicx including the !Tlention ,)( se.\lWl pans 0" the b(.H.I~. , ER.J said 

"1· r ll"OSli t L'U\ she (!11: l11oth(T i \!'ilS right {Iiere in [he roo!}!' 
"Q. rfould lulkill,'.!, elbow thuse !..ieftlii .... he CWlmllJrt oj rUIlt' Il/o/ilcr' 

J. .\0 

Q 
i . ! lj··iJflfed if Ii) he f/\'d' 

his -; advice, FlU '\S to ans\-\cring th<;; inlervic\'. 
":1 . . \.ly mind (len tar (11\"((1'. ! Has'!} { !liinki!1g\il"i./i\!,i1f u/icl' fuld flit' l lj olt/Lin 'f i)L' 

4.7, !n cn.'6s-cxar1.11nation ER.I mainuined he c\.)Uld 11\..( understand ()t' ['eud ~md Jmt he.' 
had followed the ~:krk \\I1.:n the (lath in Hi.;' agreed tkH his 
int~j'vi('\v WJS conducted in \auruan and h,: ~ms\vercd in NaUrUdl1. He muimamed that he 
\"[1" unhappy wilh hi~~ rnotlk'r present his inh,'C\\(,\\ he cause of the ':icxual 
nature Jnd personal details in the llltCrVlc\\ Jnd also his rnotb.:,t h<:dring 1he allegations 

him about what he did to the girL 

-l-~. In re-(:'xarninalion EIU related that the policeman hud thr('at(:tl\;~d him in the ceil and ma(k~ 
him t\::el that he \voulJ he locked up as he VIas . the one \\··host' [0 he hfarned . 

,+9, The :;i;';cond J.nd last dd\c:m:e witness \VUS .lolaini Capelle the ddend~mt' s rTlother. She 
recalls to the stmion \vhtn the cam\;' and got her 11'orn her h~')nh:.' at .\ivvu 
Dism>:L (old her it was about her son's ca:.;;c at the Station sh~~ \vas taken to 

1,"'\ 
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the interview room. A.sked if the police \vl1o picked her up had ~L,>ked her to bring food fe)!< 
bt:r son; she replied 
""d: No f

' 

50, This was the tlrst ever intervie\\ she attended and she didn't know 'why she attended it. 
She didn't recall much about the intc1"vl(;\N although she understood the Nauman questions. 
Asked "Q ; Remt;'mber question to your son flhff \-t'us interested in the victim? ., 

Slit: repEed : 
":1 : I recall police asked~ rVhy.lou did this 10 her? and my .)ofl'wid no ., 

51. [n cross-examination she denied that her !nobile number in November 2020 \vas 5584620. 
It \vas 5565523. ER.J's mother denied in cross-examination that the police bad told her to 
bring some fhod fin' ER.J. She cOt1fixmed attending ER,j's interview and being s\::ated on a. 
couch, She forcefuHy denied that SC Bhmg had. explained tbings in Nauman during ER,Ps 
intervi.ew and she herself vohJnteen,'d the \-vord : "kamekor" vv'ilen asked abo lit ; "sexual 
intercours(:' <'. She understood ERJ "vas being intenilc\Vcd about"' ... doing something 10 a 
girl." She understood the Nauman questions in FlU's interview and she didn't raise any 
concerns during ER,J's interview, So much for the defence evidence, 

(].~OSING ADDRESSES 

[n her closing address, defence counsel firsHy highlighted Constable Namaduk's thn::at or 
accusation that ER.J would not be released becaust': he "IFtfS to be blamed rhe 
allegl.-rtion " , which caused E1U to become fearful and emotionally pressured, Counsel 
also submitted that there \vere dear admitted breaches of paras (a} ; Id) and (e) of Section 
54(1) of'the Child Protection and \:veHare Act 2016 which reads: 

"54 Special requirements I1ppiying to imJl!!:;·t(!{atiolls ami inquiries involving childrell 

(/) Despite lite pmvi'iioll t~l auy other law to tlte Clmtrar.}" the following matters appzv 
wilenever an investigation OJ' inquiry is umlertaRen in relatioll to a child by (l police 
oJfict!r. aT} authorised , or an}' other person pmvers ol 
investigatioN or in f«lurion /0 a child under ilny law: 

raj ot ail srages {~lthe ; .. t< •. :><:'iio'/'/1'/>//1 or 

the primary consideration; 
, the best interests qf the t.:'lliltl must be 

(b) the investigation or inqui<I~V infO !he child must recognise (tndprotect the rights 
and intfTcstS o/thc chihl (If all swgl:.'s prm:ess, i.md mu,yt reduce trauma 
and secondmy tral1nJutisatiun child: 

(C) themallermusthi.pl.Ornl){ir nortjied and to other re/cwml flO·ut'I,"",. to 

profflOre the prorectlon wul cIli/d, and his or her rights: 

11 



id) flI1J' action taken I1IWil permit the child to jlll(r state hi') or her vieH's. und fht! 
relevant mus/ takc into uccoum the child's "ietrs iH uccordance Hitl; their 
age and maturity, ami must re--.pect tlte child's right fa privtUT ; 

fc'} cltild-:JHendly i11fClTinf envirumnenf.\ (lnd intervie~v techniques must be 
implemellted and applied: 

if) 111Ust to redw;.'e {he ilumher and ul 
in{i;>rVlt'H',s Irhich (;/zildren are ,'n>")!i',,',;?;! 

1(/ J 
(~/ 

and ap{I(OpriUfc' procc.\'\es nUlS! 

tl'here hoy a to ensure rhe 
\ecrion: 

!hi chihircn ore' enfilied [0 ilurc tI jhU'ClU, 

dpprO!lriufe support /,('1'\011 
rhe ii/ld friu! nrn,·'p(.'· .. nn,r,· 

iii nleu.\Un," must be 
('()I}ti'IHlWtioi! \virh persons 

Wh/i!('fed [0 /iostile, Iflsef/.<;ui\\/ or ">i"·'d''''''''.'''' 

f ' .. ' ,:UI/(WL'leU 

he provided ana' 
appih'(lfion 

reprnelJ{Uf/FC or orher 

from direct 
mllst !lot he 

und JIll/Sf he !(J!lmn'd 
! 111: highlighttng) 

r:j ,--I/l o!'(/cr\.: or lll,(! (0 tne"}lher.~ 0/ r.he j)()li(.'(~ .r'()"t·~" 11:/h.:'/l 

tie"ti \lith chihfrcl! lII/1.1! he t'ol1sj\I('nr l1"irh flit' i't'q!firt'rI!(,fI/\ ,ruled If1 

\"Uh\<.'Cfiotl (l) 

52, Sevcral icaturc'i dre 
!(>llo\ving : 

(2) rh~ s;;.:ction 
rdation [0 it child: 

in 

(3 I The s('ction is paramount J.nd supet\.:edes 
con!l'ul',1' 

(lr iim' urhL'r lull' /0 Ihi: 

(;n The a.nd primary (,onsidcwtion is the :'/1e.\'1 infefes{ 
superccd,,: \,)thl;,~r matters n:t'erred w i.n llte paLlS (b} to U) : 

i 5) DepenJ.ing on tfk' child's '~we and nWlI.WifY" hi:'.!her vic\,y$ must. PC IHil:iled anJ 
considered \\ben an> aClhm i1Jnilennore such :h:tlon must respecl the ..:hdds' 
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(6) "u child" (not the po!k:~ . the parent Q£ a child protection otliccr) is entitled to have a 
parent or legal representative present at all stages of an investigation; 

(1') Existing police protocols. orders, processes and procedures must be construed so as to 
be consistent with the overMriding prov'isions of section 54-( 1), 

53, As to paras (a) and (d) , defence counsel highlighted the lack of ((Jod , the lateness of 
ER."s m-rest and the "S~nanan» conditions in which he slept in thl~ police cell and, all the 
\-",hile . worrying about his flue ~l.!}fl",baunted by the words of Constable Namaduk that he 
would not be released because he would be blamed and was in trouble or words to that 
effect 

54, More particularly, SC Biang the interviewing officer said to the court's question, that the 
cntit!.ement to have a parent present was that of; "{he police" and this \vas later connrrned 
by SC Deduna the witnessing oftkcr . \\/ho said: "\ve (meaning the police! decided lojlnd 
him the guardian" , without any need to ask or infbnn ER.J thaI: his rnother \vould l)(~ 
present during his police rntervJc\\, 

DISCUSSr(~N .. ,~md DECIS[ON 

55, if [ may say so , after hearing all three police ofikers including the intervie\ving and 
\vltnessing ofticers , I \-vas left \'vith the distinctly unfavourable impression thut the special 
requirements H)f t.he treatment of young offenders under Section 54 of the Child Protection 
and WdGH~e Act 2016 was vie\ved as a matter of fbrmal.ity' , " and "police 
pr%crl!" fi.)f \vhich there \vas little unckrstanding or appreciation such precautions 
vVere required and for whose benefit they \verc, I.n other words, it "vas someth.ing that !ip
Service was paid to, 

56, The DPP for his part submitted, that this case was distinguishable fromg~;a?,l:.lJ)ticv LD and 
M..l1.$ per Khan J in Crim..inal Case No 5 ~)f 2019 in that l]{,},s mother was present during 
the intep.iic\'V, \Vhilst the !~lct :.lIe different the principles rernairl the same and in the 
present case the interviewing officer hersdf accepted and repeated several tirne that she 
had not considered EH .• 1's interest or wishes by having his mother present during his 
imervie\v, 

57. [vEndfttI that it is the prosecution's dUlY to establish the voluntariness of ERrs caution 
imerview bey'ond a reasonable doubt and given t.he interviewing offlccrs crwn frank 
admission of breaches of section 54 of the Child Protection and \Vdfare Act 201 6 !:ln~l. 
ER.Vs s\.vom evidence that there was D.2 explanation or Clarification of s(:vel'al impOliant 
English \ili(m:ls us€;.~d during the course of the imerviev.' and asked ofhirn , I am not satisHed 
that FEU's inerirninatory caution intervlcvli- was voluntary and accordingly his caution 
intervic'N £x~ VD( J) is ruled inadmissible, 
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