SUPREME COURT OF NAURU
CRIMINAL APPEAL NO, 5 OF 1981

KARL JIRONC V. DIRECTOR OF PUBLIC PROSECUT [ONS

JUDGMENT

The appellant was convicted by the District Court on three counts,
the first of driving a motor vehicle while under the influence of
intoxicating tiquor, the second of driving a motor vehicle negligently,
and the third of failing to comply with a traffic control sign, He
was sentenced to one month's imprisonment with hard labour on the
first count and fined $75 and $10 respectively on the second and
third counts. He has appealed against conviction on the first two
counts and agafnst sentence on all the counts.

So far as the second count {s concerned, there was ampl@ evidence
upon which the learned magistrate could reasonably find that the
appellant drove negligently. Two prosecution witnesses gave evidence
that the appellant's car came out of a side road and turned left onto
the main fsland road a short distance in front of their police car
and then almost immediately turned right into another side road, in the
process crossing in front of a motor cycie travelling in the opposite
direction on the main island road and caustng it to slow down. The
appellant gave evidence that the police car was some considerable
distance away when he drove out of the side road and that he did not
see any motor cycle coming in the opposite direction along the main
1sland road. But the learned magistrate believed the prosecution
witnesses; although there were minor discrepancies between their
evidence, they were of the kind which adds verisimilitude to evidence
rather than detracting from fts credibility. There was, therefore,
no reason why the learned magistrate should not have accepted their
evidence. That being so, as the only ground of appeal against the
conviction of the appellant on the second count is that the finding of
guilty was unreasonable and against the weight of the evidence, that
appeal must fail.

The appeal against the appellant's conviction on the first count
is on the same single ground. However, in argument Mrs Billeam submitted
also that the Tearned magistrate took into account as probative of
intoxication facts of which there was an innocent explanation or which
were, at the least, equivocal.
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Su Tar &s the findings of primary fact are concerned, there was no
reasun why the learned magistrate should not have found them as he did,
relylng un the evidence of the prosecution witnesses. However, secondary
tfacls 1Tn this case the fact that the appellant was intoxicated and
the faul that his tntoxication was such as to have been 11kely to have
Nad a substantially detrimental effect on his driving skills - could
pruperly be Interred from those primary facts only 1f there was no other
1uference whlch could reasunably be drawn from them,

Ihe primary facts tound tell tnto two categories; they were -

(1) the appearance and conduct of the appellant,
vther than his actual driving of his motor vehicle;
and

(2) the manner in which he drove his motor vehicle.

Ihe learned wayistrate approached his task of cons{dering what
tnrerences could properly be drawn frum the primary Facts dy considering
f1r>t wnat could de Inferred frum thuse in the first category. He
cuncluded thal they established that the appellant "was really under the
intlueiwe of 1ntoaicating liguor wnile he was driving his mini moke that
nYyht”. He then went on to consider wnether an inference could pde drawn
that the deyree of Che appellant's intoxfcation was sucn as to have deen
11kely tu have nad a sudstantially detrimental effect on nis driving
sK111s. e cuncludedthat 1t was, In reacning that conclusion ne relled
entlrely on the wanner in wnlcn the appellant drove his notor venicle,
¢ 411 wl rely rur L on the orlmary Facts in the First category,

Ihe nanmer 11 anicn the appellant drove was certainly neglijent and
I woms bderate ot the >ther ruad users affected )y It. 3ut It was 0t
s0 dad 1s [U d& .alegourised as ~ecklzss or Jangerous  [ndeed,
~yrettanly . IL merely conformed Lo the iwoysMally | standard Jf
nuen of Che Irlvig soserable dally on the roads >F Nauru, iriving )y
sersuns 3T andounted sooriety dut lacking :onslderation for ithers. [t
van cercallily wi >uen as to rermit ¥ in interence >eing irawn from |t
1» [0 [N Jeyree T the ppellant's Intoxlcation. The learned nagistrate
zrred [1r Irawiliy frum It the inTerence that the ippellant 3 Intox{cation
van sutit 1» L0 tave deen |ikely to 1ave iad 1 suostantially lecrimental
7€ o 1y Ity kTS

Yave onsidered wnecher the learned nagistrave jugnt Lo rave
awn suen 1 Ihirerence "rum the rimacy facts (i the Firsv category.
Wi nany ased wcn in Inference § the Hniy ne walcn an Ceasonaoly e
Irewn frum facks v that acwre.  .h :his case, If .here iad 1wt reen 1
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possible innocent explanation of the appellant's unsteadiness on his
feet, I think that the learned magistrate would have erred if he had
not drawn such an inference from the primary facts which he found
proved,

However, I am satisfied that he cannot be regarded as having
erred in Tiniting the inference which he drew from the other indicia
of intoxication which were proved, that is to say in concluding from
that evidence only that the appellant was intoxicated without drawing
any conclusion as to the degree of hls intoxication. That being so,
the appeal against conviction on the first count must be allowed.

The sentences imposed in respect of counts 2 and 3 are neither
harsh and excessive nor wrong in principle. They relate to entirely
separate offences; that is to say, neither §s wholly comprised
within the other. So section 16 of the Criminal Code of Queensland, in
1ts application to Nauru, has not been contravened.

The appeal against the conviction of the appellant on the first
count {s quashed and the sentence set aside; the appeal against his
conviction on the second count and against the sentences imposed in
respect of those counts is disimissed.

5th May, 1981 CHIEF JUSTICE




