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BEFORE CADRA, C.J, KURREN, A.J., and WALLACE. A.1:

Appellant, Sun Fu, seeks a stay of sentence and release pending appeal pursuant to
Supreme Court Rule 9(b) and {¢). We DENY the application without prejudice.

Procedural background:

On April 9, 2008, appellant was found guilty after wial by jury of twa counts of violation
of RMI's immigration laws: {1) “Contravention of Terms of Visa" [overstaying] in violation of
43 MIRC 116 and 147(1 }(i.), and (2) “Contravention of Terms of Visa" [working in vielation of.
visa] in violation of 43 MIRC 117 and 147(1Xi).

On April 25, 2008, the High Court held a sentencing hearing, entered a judgment of
conviction and senrenced appellant to imprisonment in the Majuro Jail for a period of threw (3)
years commencing April 25, 2008 and ending April 24. 2011. A fine of $500.00 was imposed
on cach count. The fine and term of imprisonment were to run concurrently on poth counts.

Notice of Appeal of the Hign Court’s “Order of Conviction and Sentencing” was timely
filed on May 2, 2008. On May 6, 2008, appellant filed the instant motion for stay and rclease
pending appeal with the Supreme Court under Supreme Court Rule 9(b} and (¢). The Republic

did not file an opposition or response. Nevertheless. we are constrained to follow the Rules



unless a deparure therefrom can be justfied.
Discussiorn:

Supreme Court Rute 9(b) provides:

(b) Release Pending Appez! from s Judgment of Conviction. Application for
release after a judgment of conviction shall be made in the first instance in the court thar
rendered the judgment. If the court refuses release pending sppeal, or imposes
conditions of release, the court shall state in writing the reasons for the action taken.
Thereafter, if an appeal is pending, a motion for release, or for modification of the
conditions of release, pending 2 review, may be made to the Supreme Court....

(Emphasis added.) Rule 9(b). on its face, requires thar an application for release pending sppeal
be made in the first instange™ to the court that rendered the judgment before resort is made to
the Supreme Court. The reason for this requirement is that the trial court is in a superior position
to make bail determinations after conviction than is the appellate court. The requirement that the
trial court set forth its reasons in writing if retease is denied is to enable the appellate court to
provide meaningful review,

RMI Supreme Court Rule 9 i3 identical to (former) Federal Rule of Appellate Procedure
{(FRAP) Rule 9 as it existed prior to the Bail Reform Act. Federal decisional authority
interprering (former) FRAP Ruale 9 is, therefore, instructive, The court in United States v.
Stanley. 469 F.2d 576 (D.C. Cir. 1972) explained the history and purpose underlying Rule 9(b):

{I]nitial resolution of an application for release pending appez] is a function historically -
commited to trial fudpes. . , . The trial court is not only the traditional but also the
superior tribunal for the kind of information gathering which a sound foundation for a
bail ruling almost inevitably requires. For it is there that, at a hearing, the judge can
come face-to-face with the primary informational sources, and probe for what is obscure,
trap what is elusive, and settle what is controversial. It is there, too, that the judge has at
his disposal *the judiciel machinery necessary to marshal the facts typically relevant to
the relcase inguiry.” (ndeed, *as a practical matter only the Bistrict Court can conduct
the *serupulous inquiry” and make the findings contemplated. . . ."" . . . Moreover, the sl
judge's familiarity with the case ordinarily enables ready essoctation of the relevant facts
in appropriate relationships with the criteria governing relesse from custody. The judpe’s
role in evolving wial evidence and his observation of the accused’s mial demeanor often
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impars to those facts a significance not discernable from the paper record upon which
bail decisions in appeliate courts must be achieved. . .. So, even prior to the Bail Reform
Act, our settled practice called for submission of applications for release pending appeat
to the District Court for decision in the first instance. . . . More recently, Rule 9(b) of the
Federal! Rules of Appellate Procedure has explicated that “[a)pplication for release after a
Jjudgment of conviction shall be made in the first instance in the district court,” and that
“only “[tIhereaiter™ could “a mation for release . . . pending review . . . be made 10 the
court of agpeals or to 8 Judge thereof.” '

Id, at 581-83 {internal citations omitted). The court went on 1o explain the Rule's equirement
that the trial fudye set forth his reasons for denial of release in writing:

Appellate Rule 9(b) couples a second requirement to the one that release pending
appeal be first sought in the mial court. Jt is that the trial judge state in writing his
reasons in the event that release is sither denied or conditioned. , . . Without the seltling
effect of 2 reasoned treatment of the relevant information by the judge, we are apt 1o
confront “a welter of assertion and counicr-assertion (by the parties] . . . from which we
have no adequate means of emerging.” Without elucidation of the bases for the judge’s
action, we cannot fairly evaluate the merits of either the application or the judge’s
decision thereon, As we have had occasion to point our, “[the Distries Judge’s reasoning

must be delineated both out of faimess to the appellant and as an aid to this court in its
role in bail adminisiration.” We read the twin specifications of Rule Hb) - thae

Id. at 583-84 (internal citations omitted; emphasis added).

In the case zt bar, appellant did not make application for releage pending appeal to the
trial court as required by Rule #(b). As a consequence, we are not afforded & description of the
insights available only 1o the trial Judge in mzking an informec bail/release decision. Since
application was never made to the trial courl, we have no written decision 1o review. Insread, we
have only 2 statement by counscl, unsupported by affidavit or other evidence, that appeliant does
not present a flight risk or danger to any other parson or the commusity. We have no means of ]
verifying the factual information set forth by counse! and do not have the benefit of having
observed the appellant to assess hiy demeanor, character and myriad other considerations
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available to the trial judge in making a vetease decision. We are unable to make those findings

requited by Rule 9(c) on which the appellant bears the burden of proof.

We hold rhat the present record is insufficient to rule on appellant’s application. There

has been no showing why an application for release pending appeal cannot be made o the High

Court o5, if made, why such an application would be futile.

We, therefore, DENY appellant’s applicarion for release pending appeal without

presudice 10 appeliant making proper application to the triaf judge of the High Count who entered

the judgment and sentence from which Sun Fu appeals.

Dated this g day of June, 2008.

Dated this _ day of June, 2008.
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