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AN ACT RELATING TO THE PROVISION AND OBTAINING OF INI‘ERNATIONAL
ASSISTAI\CE IN CR}M]I&AL MATTERS :

_ Conimenceﬁnent:

: MADE by the Eianeaba ni Maungatabu and assented to by the Beretitenti.
- Parfl
Preliminary

Shﬂrt iltle ) ,
1. Thls Act may be cited as the Mutual Assmtance in Crimin] Matters Act 2003,

' Objects of Act

2. The objects of this Act are:

' (a) to regulate the provision by Kmbatl of mtemanonal ass1stance in criminal matters
when aréquest is made by a foreign count[y for any « of the foﬂowmg' :

@ the taking of gvidence, or the production of a document or other araeie for

. a proceedmg in the forelgn couniry‘

(1'1;}' the issue of a search warrant and seizme- of aJ:Ly thmg relevant o a
- proceeding ormvesizgaﬂon in the forelgu commy, :

CGEH) the forfeiture or confiscation of property for the commission of a seneus

offence agamst the IaW of the fore1gu country;

(i'v) the restrmnmg of deahngs in property that may be fOrfelted or conﬁseated ‘
: ¢ becanse of the’ co:ma:mesmg of a. Serous effence abamst the law ef ﬂle S

forelga countiy" and

(b) t0 facxhtate Kiribati prowdmg mtematlonﬁi assistance ‘in. cnmmai matters when a

reqiiest is made by a foreign coumtry to fnake arrangements for a person Who ism
-Kitbati o travel to the foreign eountry '

' {1y to glve ewdence in aproceedmg, or

(1) to glve asszstance foran mvesﬁcaﬁom and

/



{c)  ‘to facilitate Kiribati obtaining simiilar international assistance in criminal matters.

Application
3. This Act applies for all foreign countries.

_Interpretation
4. TInthis Act, unless the confext othermse requires:

“authorised officer”, for a provision of this Act, mieans a person, or .a person in a class of
persons designated i in writing as an authomed person for the pIOVISIOIL

“crivainal matter” includes a matter (whether ansmg under Kiribati law or a law of another'
country) relatmg to:
(a) the fo1felt11re or conﬁscaﬁon of property for'.an oﬁ'en‘ce' or

(b) . ths festraiting of dcalmgs in properiy that may be forfelted or gonfiscated for an
: offence .

“Documment” means a record of mfon'nanon in atny form; mcludmg any of the foﬂomg

.(a) - a vmtten or pristed thlng, mclading a map, plan, graph or drerwmg

{(b) a compiter file, ncluding a record that is kept in eIectromc form and can ‘be
' accessed in Kuibatl : :

) a pho’cog:aph' . ‘
@ a d13k, tape, ‘film sound-track or other tbmg i Wh_‘lch sound or other data is
embodled :

& a ﬁIm Hegative, tape or other tbang m Whlch a wsual imdge is embodled
“fax copy” means 4 copy obtained or sent by fax transmlsmon. '

“foreign forfelture otder” mearns an order made under the law of a foreign country, for the
forfeiture of property because of an offence against the law of thiat coutitry. ;

“forelgn IaW m:qmumty certt.ﬁcate” medns a cettificate | given, ora declaration made
(a)  bya formgn counuy or uhder a law of a fore1gn counﬁy and

- (b) | stating that, under the law of the foreign counﬁy persons generaﬂy ora spec:ﬁed
" pémon could or could qot, either generaﬂy or in_specified proceedmgs or

czrcumstanoes be reqmred
(1) to answer a spemﬁed questxon or
{11) to produce a specified document or other article

“foreign pecm}mry penahy order” means afit order made under the law of 2 forelgn country for a
persoi to pay to the foreign country an ‘amount  fepresenting the value (or part of the valug)
of what the person ga_med from an offence agamst the Iaw of that conntry. A

“ forelgn prisoner” mearis 2 person who is bemg held in custody pending trial of ‘sentence for, or
18 umder a senfence of 1 imprisenment for, an offencé against a law of a foreign country, but
- does not includs a person who is at Iazge after having escaped from bwﬁﬂ custody.



“foreign rtestraining order” means an order made under the law .of a foreign counfry, m
connection with an offence against the law of that countzy, restrammg a partiéular person,

of all persons, from dealing with property.
“forfeiture otder” has the same meaning as in the Procesds of Crime Act 2003.
“interfm restrammg order’ has the same meanmg as m the Proceeds of Crime Act 2003.
“pecupiary penalty order™ has the same meanmg as in the Procesds of Cnme Act 2003,

“prison” includes a gaoI, Iock—up or other place of detention.

“prisoner” méans a person who 1s bemg held in custody. pending trial or sentence, or is under a
senténce of i mpnsonment, for an offence against a Jaw of Kiribati, but does not inchde a

person who is at large, having escaped from lawiul custody

procesdmgs includes any procedure (mcludmg an ingimy, mvesﬂgaﬁon or prehmmary or final
determination of facts) conducted by, or under the’ Superwsmn of, a judge, magistrate or

- judicial officer:
" (a) fo:r an, aﬂeged or proven offence or ‘
() in relatmn to propetty denved from an aﬂeged or proven offence.
“proceeds of crimé™ has the same meanmg as in the Proceeds of Cnme Act. 2003
_ “Proceeds of Crime Act’ ? mea:ﬂs the Proceeds of Crzme Act 2003
propprty’ has thé same meamng dsimthe Proceeas of Cn_me Act 2003.
property trackmg docurnent” has the same meaﬂmg as in the Prooeeds of Crime Act 2003
: :re:questmﬂr country”, for a request for assistance, means the country that makes the request.

shrammg order” has the same meaning as in the Proceeds of Crlme Act 2003

senous offence means;

(a) dn offence against 4 law of Kmbatz for Whlch the ma:amum penalty 18 mpnsonment
for 12 months or fonger; or '
(b) . an offence agamst the Tiw of another count:y that, if the relevant act or omission hﬂd ‘

' oceurred in Km"ban would-have ‘been an offerice agamst the law of Km'ban for _
. which the ; ma)ﬂmum penialty is unpnsonment for 12 months or Ionger .

“tainted 'property’ has the same meamng as in the Proceeds of Cnme Act 2003,

al” for an offence in a foreign oount{y, mcludes a pIoceedmg o determme Whaﬂler a person
should be convicted of the oﬁence ‘ s

v1deo of mtemet Link” means a systern, mcludmg an mtemet connection, that Iets persons
assembled ma place see, hedr and talk to persons assembled yeel another place

Actnot fo lmut ether provxswn of ass:stance

5. This Act does nof Timit the provision or obtaining of infernational assmtance in ¢rimmal
. matters other than assistarics of akind that rhay be prowded or obtamad ander this Act.



Requests by Kiribati for assistance generally

6.(1) " A request for international assistance in a criminal matter that Karibati is authorised to
make under this Act may be made ouly by the Atforney-General or a persen authorised in

writing by the Attorney-General.

(2) If the Attomey—GeneraI or an authorised person, makes a request for international
assistance nnder this Act, the Attorney-General or authonsed person must tell the Minister for

Foreign Affairs about the Tequest.
(3) Afailure to eomply with subsection {2) does not make a request invalid.

. . Part2
';Re_qnests for assistance generally

Requests by Kiribati for ass1stance generaﬂy

7 A request for infernational ass:stance m a criminal tnatter that Kiribati is authorised fo
make under this Act may bé made only by the Attomey—(}eneral of a person authonsed by the

Aﬁomeyﬂeneral to request.

Request by forelgn countries for assxstance generally

8.(1) A request tmder ﬂ:us Act by a forezgﬂ country for international assistance in a criminal
matter must be made to the Attomey—General OF & person authonsed by the Artomey—General to

~ receive reqizesl,s by foreign coutiiies under this Act.
2) A request must be i writing and must include the foﬂovsdﬁg informafion:
(a) the name of the authonty concerned mth the cnmmal malter to Wthh the request
reIates,

(b) a descnpﬁon of the nature of the cnmmal matter a_nd a statetent setting out a
sunmpary of the relevant facts and laws; =

{c) a descnptlon of the pmpose of the request and of the nature of the agsistance bemg
sought; :

_ (d) any information that may assmtm gmng effect to the request

(3) Failure fo comply w:ﬂ:h subsecﬁon (2) is not a ground- for refosing the request, but the
Attorney-General is not obliged to consider the request until the subsectlon 18 comphed with.

4y Ifa forelgn country makes a request to.a person authonsed under subsection (1), the
request 18 taken, for this Act, o have been made to the Attomey—General ,

(5) Ha forezgn cotmtry makes a request fo the High Court for mtemaﬁonal asszstance ina
criminal matter: : : ‘ :
(a) the Coufc must refer the request to the Attomey—(}eneral and

(b} _the request 18 then taken, for ﬂlJ.S Ac.t, to have been. made te he AﬁomeyQGeneraL

Assxstance may be preﬂded subject fo conrhtmns

9. Assmtance under this Act may be prowded to a foreign country sub]ect 1o any condmons
that the Attomey~General determines, -



Refusal of assistance geperally _
10.(1). A request by a foreign country for assistance under this Act must be refused if, in the
opinion of the Attomey-General:

@
®)

(©)

{d)

(e)

B

the request relates to an investigation of, or a proceeding for, a political offence; or

there are substantial grounds for believing that the request has been made with a
view to prosecuting or punishing a person for a political offence; .ot

providing the assistance would eonﬁavene a provision of Chapter II of the

Constifution; or

there are substantial grounds for believing that the request was made for the purpose |
of proseeutmg, pmnishing or otherwise catsing prejudme to a person on accomnt of
the person’s race, sex, religion, nationalify or pohﬂcal opmlons or

providing 1 the assistance would prejudice the. sovere1gnty, seeunty or natlonal interest

of Kiribafi;-or

the request relates to an investigation of; or proeeedmg for, an offence for which the’
person concemned has beem acquitfed or pardoned by a coimpestent -tribunial er
authority in the foreign country or’ has undergone the punishment piovided by the

law of that country.

{2) In ﬂlT.S séction “political offence” for a country means an offence agamst the Iarw of the
- county ‘thatis of a political charactes:

(@)
®)

because of the circumstarices m whleh 1k 1s- eommltted or for any other reason; and

whether or not there ate competing pohtlea'l parties in the country.

(3) However, none of the following is a political offence;

(a)

an offence that is constituted by conduct ofa kmd refen‘ed to in:
(i) * Article 1 of the Convention for the Suppressmn of Unlawﬁll Seizuré of
Aircraft, done at The Hagne on 16 Deeember 1970; or

(ii) Article 1 of the Convention for the Suppress:{on of Unlawﬁll Acts agamst the
Safety of Civil. Awanon, donie at Montreal on 23 September 1971; or

' . (111) paiagraph 1 of Article 2 of thé. Convention on the Protection, and Punishment

- of Crimes against Internationally Protected Persons opened for signature at
New York on 14 December 1973; or

(iv) Article II[ of the Convention on the Prevention and Punishment of e Crime

of Genocide, approved by the General Assembly of the United Nations at Paris
~on? December 1948; or _ ‘ )
&y Art:tcle 1 of the International Conventlon against the Taking of Hostages, bemg
- the convention: of that itle that was adopted by the General Assembly of the
United Nations on 17 December 1979 or. '
(vi) Article 1 of the Convention agamst Torture and other Cruel, Inhimman or

Degradzng Treatment or Punishment, beirig the convention of that title that was _
adopted by the Géneral Assembly of the Umted Nations on 10 Deeember

1984 or

(vit) Article 3 of the Convennen for the Suppressmn of Unlawful Acts Against the
Safety of Maritime Navigation, done at Rome on 10 March 1988; or



(b)

- (©)

(d)

(a)
(b)

\

(vi)

(vii)

(viii)

(ix)

Article 1 of the International Convention against the Taking of Hostages,
being the convention of that title that was adopted by the General
Assembly of the United Nations on 17 December 1979; or

Article 1 of the Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment, being the convention of that title
that was adopted by the General Assembly of the United Nations on 10
December 1984; or

Article 3 of the Convention for the Suppression of Unlawful Acts Against
the Safety of Maritime Navigation, done at Rome on 10 March 1988; or
Article 2 of the Protocol for the Suppression of Unlawful Acts Against the
Safety of Fixed Platforms Located on the Continental Shelf, done at Rome

on 10 March 1988; or
a prescribed provision of an international instrument;

an offence:

(D)

(it)

an offence, declared by regulations for this paragraph not to be a political offence

constituted by conduct that, by an extradition treaty (other than a bilateral
treaty) for the country or any country, is required to be treated as an
offence for which a person may be surrendered or tried; and

declared by regulations for this paragraph not to be a political offence for
the country or all countries;

for the country, against the head of state or head of government of the country or
amember of the family of either of those persons, constituted by:

(1)
(i)

murder, kidnapping or other attack on the person or the person’s liberty;

or
a threat or attempt to commit, or participation as an accomplice in, a

murder, kidnapping or other attack on the person or liberty;

an offence constituted by taking or endangering, attempting to take or endanger,
or participating in the taking or endangering of, the life of a person, being an
offence:

®
(i)

committed in circumstances in which that conduct creates a collective
danger, whether direct or indirect, to the lives of other persons; and
declared by regulations for this paragraph not to be a political offence for
the country.

Refusal of assistance — death penalty
11. (1) A request by a foreign country for assistance under this Act must be refused if:

it relates to an investigation of, or a proceeding for, an offence for which the
death penalty may be imposed in the foreign country; and

the Attorney-General is not of the opinion, having regard to the special
circumstances of the case, that the assistance requested should be granted.

(2) A request by a foreign country for assistance under this Act may be refused if the
Attorney-General is of the opinion that:



@
(b)

the provision of the assistance may result in the death penalty being imposed on a

person; and
after taking into consideration the interests of international cooperation in
criminal law enforcement, in the circumstances of the case the request should not

be granted.

Refusal of assistance — Attorney-General’s discretion

12. A request by a foreign country for assistance under this Act may be refused if, in the
opinion of the Attorney-General:

(a)

(b)

(c)

(d)

(©)

®

(g)

(h)

the request relates to the prosecufion or punishment of a person for an act or
omission that would not have constituted an offence against Kiribati law if it had

occurred in Kiribati; or
the request relates to the prosecution or punishment of a person:

(i) for an act or omisston that occurred, or is alleged to have occurred,

outside the foreign country; and

(i1) if a similar act or omission occurring outside Kiribati in similar
circumstances would not have constituted an offence against Kiribati law;
or

- the request relates to the prosecution or punishment of a person for an-act or

omission if the person responsible could no longer be prosecuted because of lapse
of time or any other reason if:

(1) it had occurred in Kiribati at the same time; and
(11) it had constituted an offence against Kiribati law; or

providing the assistance could prejudice an investigation or proceeding for a
criminal matter in Kiribati; or

the provision of the assistance would, or would be likely to, prejudice the safety
of any person (whether in or outside Kiribati); or

the provision of the assistance would result in manifest unfairness or a denial of
human rights; or

the provision of the assistance would impose an excessive burden on the
resources of the Republic; or

it is appropriate, in all the circumstances of the case, that the assistance requested
should not be granted.

PART 111

ASSISTANCE WITH TAKING EVIDENCE AND PRODUC TION OF DOCUMENTS OR

OTHER ARTICLES

Requests by Kiribati for assistance with evidence

13. (1) The Attorney-General may ask the appropriate authority of a foreign country to arrange,



Requests by foreign countries for assistance with evidence

14(1) f a fore1gn country asks that ewdence be taken in Kirbati for a proceeding or
mvestigation in a crifnindl matter in the requesfmg conniry or another foreign copntry, the
Attomey—General may authorise:

() the taking of the evidence; and
(b) the transmission of the evidence to the requestmg couniry.

(2) If a foreign country asks that a document or. other article in Kirbati be produced for 4
procseding or mvestigation in & criminal matter in the requestmg cotmtry or anocther foreign

counfxy, the Attomey—General may authonse' |
(a) the pro;iuct;on of the ,documeqts or articles; and

(b) :their transmission tc} the requesting counﬁy

Taking evidence

1500) 1 the Attorney-General authonses the tahng of evidence under section 14, the H1gh
Court may take, on oath, t"he evidence of each Wltness in the matter, and the Court st

(a) case the evidence to be put in’ mitmg and cemfy that the Court took the ewdence =
and . A . :

(b). send the ewdence and carﬂﬁca’ce to the Attomey—General

@) The cert]ﬁcate mist state Whether When the ewdence was taken, any of the. foliowmg
persons were present .

(a)' the person to whom the proceedmg n the requestmg county relates or hlS or her
Iegal representative (if any) . : ‘

' (b} .amy othér person giving ewdence or bls or her Iegal representatlve (if any);
(c) a Iegal rﬁpi'esentauve of the requestmg counny '

Prot{:ﬁ‘cﬁ(}n 7 o _ .
_ .16 (1) If the, Attomey—Genéral authonses the productlon of a document under section 14, tha=
High Court : ,
(@) may order thé doctirdent to bé procfuced t=0 the Couit" ‘and
(b) ifitis produoed, must send it, ora copy of it certified by the Cout to be a true
copy, to the Attomey—GeneraI . . :

(2)  Ifthe Atfomey—GenemI authonses the producuon of an axticic (other than a docuthent)
_under sectton 14, the. I—I1gh Couit: : o _

(a) ' may order itto be produccd to the Court, and
() ifitis produoed_, must send itto the Attorney—Geﬁcr'aI.



Conduct of proceedings

17.(1) The Court conducting a proceeding under section 15 or 16 may permit any of the
following to have legal representanon at the proeeedlng :

{a)  thepersonto Whom the proceeding in the requesting country relates;

(b) any other person giving evidence or prodncmg a document or other article at the
proceedjng before the Coutt;

(c) the quuestmg conntry

(2)  The Court may take evidence or ordér production of a document or other article in the
presence or absence of the person to whom the proceéding in the requestmg ceuntry relates orof

hisor her Tegal representatlve @if any}

3) The Court may, at the request of the request:ng counity, permit examination O CEOSS-
examlnatlon through a wdeo ot mtemet link with the requésting country of any person glvmg
ewdence or producmg a documen‘t or other article at the proceedlng

{4) The exammauon or cross~exammauon may be conducted by

'(a) any person to Whom ‘the proceedmg m the requestmg comtry relates or that
' person’s Iegal representatlve ‘or :

(b) the Iegal representaﬂve of the requestlng counny

: 'nxeepﬁens 1o ce"'p“’ﬁ'e“ '
18 (I) The laws of Kiribati about
- (a) compel]mg a person to a.ttend before a Judge; and
) gwmg emdenee answenng quesnons and producmg documents or other amcles

on the heanng of a charge agamst a person for an offence against the law of

Kiribati, apply, as fat as they are, capable ‘of applymg to the compelhng ef a

:person under this Part: _ _ _ i -
(c) to attend before a Judge and

(d) 10 give ewdence answer qnesttons and produce documenrs or ether artlcles

(2} - However for ‘thlS secuorg the person to whom the proceedmg in the requestmg counny
relates ' L S 7
(a) s c.o}':npetent,_ but not eomgeﬂable, to give evidenCe; and

- {b) - isnot compe]lable to ansi?Ver a question or to i)roﬁuce a docunient or article if the
persan would not be cornpellable 1o do so in the requestmg colmiry or other
foreign eountry to wiuch the request relates z

: -Ferelgn Iaw unmmnty cernﬁcates .
19 A foreign law immimity cernﬁeate is adtmssfble in proceedmgs ‘under séction 18 as
__ewdence of the matters stated in ﬂle cerf:ﬁeate S
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Part 4 _
Assistance for search and seizure

Requests by Kiribati for search and seizure

20.(1) This section applies if

{a) a proceeding or investigation for a criminal matter mvolvmg a serious offence
against the Iaw of Kzn'bat{ has commenced and

(b} the Attomey—General believes, on reasonable grounds, that a thing relgvant to the
proceeding or investigation may be located in & foreign country

@) _The Attorney—(}eneral may ask the appropnate aufhonty of the foreign country to obtam a
warrant or other instrument that, under the {aw of the foreign’ eountry authonses - ‘

(@) a search for a thing relevant to the proceedmg or mvestlgaﬁon and

(b) - - the sezzure of the thmg or any othér thmg that 18 of may be relevant to the
' proceedmg or mvesﬁgaﬁon and is found as a result of the search. -

(3) A thmg may be adm;ssﬂale in, ewdence in the pmceedmg or used in the mvesﬁgaﬁon,
despite hamg been obtained ofhermse than in accordance with the request ifit: ’

(a) is relevant to the proceedmg or mveshoatlon, and

b) has. been obtamned_ by the approppafe anthonty of the ferelgn countiy by a moeess
. authorised by the law ‘of that 'counfry other than the issue (as-Tequested by Kiribati) -
of a Warrant or other mstmment authonsmg the seizore of the thmg :

Requests by foreign cmmmes for search and seizure
21.1) The Attomey—General may direct a pohce officer to appIy 10 the Court for a search
(a) 4 proceedmg for, or investigatiof . oﬁ a cnmmal matter mvolvmg a serious oﬁence
has commenced in a forelgn country, -

(b) " the Attorney-Gefieral beheves on reasonable grounds, that a tbmg relevant to the
’ mvestlgatlon or proceedmg 13 Iocated in Km’baﬁ apd :

(c) fthe forelgn country agks the Attomey—General to arrange for the 1ssue of a search
' W&Irant for that thmg . , ;

- (3) The police oﬁicer must apply to the Court for the isstie of a wairant to search iand or
premises in Kiribati ford thmg rglevant to the pmc;eedmg ot mvesﬁgaﬁon. '

Search Warrants

22. (1) If an application 1§ made Imder sectlon 21 for a wartant for a thing relevant. fo.an
investigation or proceeding in a foreign country, the Courf may issug the wairant autherising the
‘police officer, with such assistance, and by suchi force, as is neeessary and reasonable :

(a) to emter the land or preinises; and
' (b) - to search the lanid or premises for the thing and to seize it.
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(2} A waitant issued under this section must mclude
{(a) a statement of the purpose for Whlch the warrant is issued, mcludmg a reference to
the nature of the relevant offence; and -

(b) a description of the kind of thing authorised to be seized; and
(c) atime at which the warrant ceases to have effoct; and
(d) astatement Whe‘ther entry is authorised at any time or at specified times.
(3) If, in the course of searchmg under a warrant issued under this section for 4 thing of a kind

specified in the warrant, a police officer finds another thing, the warrant is taken to authorise the
police officer to seize the. other thmg 1f the officer believes; on reasonable gromnds, the other

thing:
(a) to be relévant to the proceedmg or investigation in the forezgn country or to provide
evidence about the commmsmn of a criminal offence n Klnbatl and

{(b) - to: be erly to be concéaled, Jost or destroyed if it ig not seized.

_ Custody of thmbs seized .
23(1) Ifa police officer seizes a thing under a warrant issued under sectlon 22, the ofﬁcer must
give the thing to the Commmsmner of Pohce ' -

(2) Ifathingis gwen to the Comrmsmoner of Pohce undsr subsection (1), the Comzmssmner
of Police mmst tell the Aﬁomey—General that the thmg has been recewed and alrange for ﬂle :

thifig to be kepti ' -gafe custody.

(3) The Attorney-General imay give to the Cornmlssmner of Police a d]recﬁon in wntmg
(mcludmg a direction that the thmg be seni to'an authonty of a forelga country) about how the

thmcr isto be dealt wﬂ:h

. Parl’: 5 .
Arrangements for persons to give evidenee or assxst mvestxgatmns

Diﬁs’ion 1 Requests i)y Kiribaﬁ ;

. Requests for removal of certam persops to- Klrlbaﬁ

. 24.(1) The Attomey—General may ask a foreign country to authonse the atténdance ata hearmg
fora proceedmg that has commenced in Kirthati, of a person Who i is in the forelgn country it -

(a) the proceedmcr relatés to a criminal matter; and ;
(b) -the AttomeyaGeneral is of the opmmn that the persot:
@ s a fore1gn pnsoner and
. () is capable of giving ev:ldence relevant 1o the proceedmg, and
" (ifi) has censented to bemg removed to Kmbam to give gvidence m the proceedmg
(2) The Attomey—(}eneral may ask a forelg:n countxy 16 am:honse the removil of a person who
. i5 in the foreign country to Kiribati to give assxstance il an invéstigation that has commenced m
Kiribati if: _ - ,
(a) the investigation relates toa cnmmal matter and




12

(b) the Aﬁomsy-ﬁeneral is of the opinion that the person:
(@) isa forclgn prisoner; and
@) s capable of gmng assistanice in the investigation; and
(i) has consented to being removed to Kmbatl fo give assistance in the
" investigation.

(3) Ifthe Attomey—Genaral makes a request under subsection (1) or (2), the Aﬁomey—GensraI
may arrange with an appropnaie authotity of ﬂm foreign counny for: |

(a} the removal of the person to Kmbaﬁ, and
(b) the custody of the person while in Kiribati; and
(c) the retum of the person to the foreign country; and

(d) zot'h'er releva’zit mitfers.

C‘usto dy of certain persons :

25.(1) This section apphes _
{a) toa person who 18 to be brought t0 Kmbatl from a foreign countzy in response toa
requcst lmder sécton 24; and -
(b) ifthe forezgﬂ countzy asks that the person be kept mn custody Wbﬂe he or shc isin .
Km‘batl_ :

' {2) The persozi st be kept in-such custody, a§ the Artomey—GeneraI directs m Wnﬁng wbﬂe
the person isin Km'bau, or travelhng to or from K‘Jﬂbat:, Imder the reqiiest. .

Immunities
26.(1) This section applies to 2 person who is in Kiribati.
(a) ‘becau_se of a requést m:gdef scc}:ion_ 24; or

(b) " to gwe ewdenoe na proceedmg, ar to give assmtance in an investigation, because of
a request made by or for the Attomey—General {except a request under secﬂon 24}
for mtematlonai ass1stance ina cn:mmal matter _

(2) The 'person st niot:

(a) . be detamad, proseouted or pumshed in Kiribati for any offence committed, or alleged
to have beén committed, before he or she left the fore1gn ccunt{y in response 10 the

quuest or

(b) be mbjected to any civil suit (to Whlch the person could not be sabjected ; i the
person wete not in Kiribati) for an act or omission of the'person that occm'red, oris
aﬂeged to have occurred, before he or she Ieft the foreign country m response to the

. request or

be reqmred 0 give evidsnce in any proceedmg in Kiribati other than any proceeding

-7
{cj
to which the request relates; or
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(d) berequired, in any proceeding to which the request relates, to answer any question
that the person would not be required to answér in a proceeding relating to a cr;mmal

matter in the foreign country; or

(e) be requu:ad in any proceeding to which the request relates, to produce any doctment
or article that the persot would not be required to produce i ma praceeding in the

foreign comltry relatingto a (;mmnal matter

{3) A foreign law immunity cemﬁcate is admlssable in proceedmgs as evidénce of the matters
stated in the certlﬁcate

{4) Subsection (2) ceases to épply toa p_erscm‘:
{2) when the person Ieaves I{anatl or

(b} 1f the person has had ﬂle opportumty of Ieawng Kinbaﬁ and has remained in Kirjbati
otherwise than _ .

()  for the purpose to, Whlch the Tequest telates; or
(ii) togive evidéncé ma proceedmg in Kiribati cemﬁed by the Attomey—General

in writing, to bea proceedmg in which 1t is desrrable that the person give

ewdence or
(ili) to give assistance in an mvest[gatlon in KanatL cemﬁed by the Attorney-

~Qengral, in writing, fo be an investigation in thch itis deszrabie that the
person give asgistance. : :

(5 ) Acertificate given by the Attomey—GeneIal for subsecﬂon (4)(1))(11) or (iii) has effect from
the day specified in it (which may be a day’ before the day on whxch the cert]ﬁcate 1S glven)

}v_Status of pexson prosecutgd for offt_‘,nce co;mmtted after {edving fgrelgn couniry

27(1) This séction applies;
(a) toapersonwho has comme to Kmbatt 1 response to a request u_uder $ection 24; and

b} dunng any period when he or she rémains in Kmbatl to be med for a crmnnal
- offen¢e agamst the law 6f Kmbaﬁ that he or she is aﬂeged to have commltted after

he or she left the foralgﬂ country
, (2) The person i8 taken for ﬂns Act, to be in Kmbatl because of the request.

(3) Without lirniting subsectmn (2) the person tust be kept in such custody as the Attorfiey-
General dn:ects undsr section 25.

Iamlfanon on use of evidencé given by cerfam persons

28. (1} T]ns séction applies to a pcrson who is in Kmbaﬁ to give ewdence in a proceeding or
. assistance'in an mvest{gat{on : .

(a) eiﬂier:



€3] because of 2 request nnder sectwn 24 or
{i) because of a request {othier than a request under that'section) made by ths -

Attomﬁy-Genera} for mtematmnal assistance ma criminal matter and

(b) if the person has g;[ven the eVideﬂce inthe preceedmg to thch the request related or |
. indg prooeedmg certified by e Aﬁomey—(}enera], m mm,g to be a proceedmg in:
fwhlch 1t is desjrabIe that the pe:rson givé ewdence S o )

: 5(2) The ewdeﬂ_pe must not be admltted or GﬂIGI'WIS ﬁsed ind preseczrﬂon of the person for an -
‘ off‘ence agamsv Km"ban Iaw other fhan for perﬁny m gw:mg that ewdence ' L
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Division 2
: Req’uests by foreign cauntries

Requesis for certam persoxs to glve evidence ar assistance in forelgn comines

.32. This DIVI_SIOIJ. apphes if : .
(éx-) a proceedmg or an mvesﬁgaﬁon about a cnrmnal matter has commenced ina -
o foreion conntiy: “nd - : : . .
o - (b) ‘the forelgn counﬁy asks for the removal of a pnsone;r Who is it Kzﬁbaﬁ (Whether ’
T ! ¢rnotin costody) o the forelgn couniry to attcnd at the praceedmg or to ass1st in
. ;.‘_fhe mvast:lg&ti s ,‘d_ . - -
(&) 3 thé Afttomef" General behe‘ves o reasonable gl:mmds that ﬂle pnsoner 18 capable'
' :dence relevant to ﬂ:le pmceedmg or'-.a 5 ,Istance relevant to the :

- assistince i the foreign

1 t&(wth
f os_ abouj: tha matters meuﬂgne in sect[

l ’ ,' (a) ; djrect'that the pnsoner be: relaasad from pnsan £ tfa,vel fo, the fore1gu countly te |
T '..-gWe EYIdGRCC at the proceedmg or’ asszlstance m the 1t : ; S ,

)i 8 [ 1; the app ¢ vals authonﬁes pemssmns or Vanatlons axrange f@fi '
' 'thep one:r to iraveI tezth’ oreggn'colmﬁy : S - S o

fofeigncomtzy,and T PR

{b} the foreign count{y asks thaf: the person tra,vel to fhe: forezga couni‘ry to g;ve
evldeﬂce at thc-: proceedmg or assmtance at fhe mvesttgaﬂo Land - _
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{c) the Attomey-General belisves, on reasonable grounds, that the person is capable
of giving evidence rélevant to the proceeding or assistance relevant fo the

investigation; and 7
(d) the Attorncy-General is satisfied that:
(1) the person has consented to travel to6 the foreign country to give evidence or
assistance; and

(11) the foreign counfry has given adequate (whether or not unqualified)
undertakmgs about the matters méentioned in section 34.

Undertakings to be glven
34 (1) * For sections 32 (d) (i) and 33 (3) (d) (ii), this section sets out the matters about which
uﬂdertakmgs are to be gwen_

(2) - The person will not:

{a) .  be detained, prosecuted or punished for an offence against the law of the forerga
¢ountry committed, or afleged o bave been, comm;tted, before the person’s

departure, from Kiribati; or A .
- (b) be sub_]eeted to civil suit, (to which the pérson, could not be subjected if the person

were not in the foreign country) for an act or amission of the person that
occu:rred, or is alleged to hzwe oecutred, before the .person’s departire from

Kmbatr or
(c) be reqmred to gwe ewdence na proceedmg in the forergn cormﬁy other ﬂlan

{i) the proceedmg to which the request reIateS' or

(ii) ‘a proceeding for an offence that the pérson is alleged to have commitied
after the person’s departure from Km‘baﬁ

(3)  Subsection (2) does not apply ift
(@) the person ‘has left the forelgu eountzy‘ or

(b) the person has had the opportunity of leaving the forergn countty and has
remaizied i’ that countty for a ‘purposé -other thau giving evidence in the

proceedmg to which the requést relates. -

(4)  Evidence glven by the peérson in the proeeedmg to Whleh the request telates will be

Amadmrsmble or otherwise disqualified from use i the proseouuon of the person for an offence
agamst alaw of the forelgn country 6ther than for per:;ury i glvmg that evidence. :

(3) The- person Wﬂl be retumed to Kiribati under arrangements agreed m Wntmg by the

; Aitomey—General - : :

- (6) Ifthe person is being heId in custody Fis| Kmbam and the Attorney-General asks the
- foreign country to make an‘angements to keep the person m eustody while the person is in the -
fere1gn country: .

(a) appropnate arrangemeﬂts will be made for that pu.rpose and

(b) the pérson. wﬂl not be released from castody in the foreign country unless the
Aﬁomey—(}eneral gives wriffert motice to ah appropmate authority of the foreign
country that the person is entitled to be reIeas ed from custody under Kiribati law; and
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{cy if ﬂlﬁ perS{m, i3 released in the fm:elgn country after noﬁce by the Attomey—Gensral- :
: undevx paragfaph (b}, the. fore1g:ct SOy will' ‘pay for the person’s acéommodation and,
expenses pending. the compieﬁon of the mvestagaﬂon or, pxeceedmo 0 W]chh the

_ requast relafgs.
’ 3(7) T.he Att@mey—General may reqmre mldertakmgs about any ofher mat!:ers fhat he oF shej .
thmksappmpnate ) e TS S

. j'}‘F‘Jﬂ'ect Qf remaval to fog' gn'country on p citer's ferm of mprmanmenf :
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Part 6 - Custody Gf persons in transﬂ:
Apphcatwn of Part 6

36 'Ilns Part applies: toa person Who s to be taken m f;ustody fromt a forelgn couniry throngh
: ,Km"baﬁ to another, formgn counﬁy to give eviderice fn a proceeding or asmstance for an -
mvestzga’aon in; a criprinal matter i the other forelgn comiﬁy . -

_ . Transzt -
37. (l) The fore1gn country m whose custody the person i3 to0. be taken must gwe to the-

Attomey~General wutten nonce

Ieast 14 days (or a Iessgr ttma aﬂowed by the Attomey—
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Part7 - Assmtance regarding proceeds of crime
. Division1 Requests by Klriba’ﬁ

Requests for enihrcement of &rders

.39 (1) The Attomey—(}enerai may ask an appropnate ‘authority - of a foreign country' to make

mangements for the enﬁ)rcement of = :

. (a) : & A ) a fozfelhma order made m,
Kmbah aga:mst properiy that s beheved to be Iecaied i the ﬁjrelgu countxy' or

- (b) a yecumaly penalty order made im Ku’xbaﬁ, i Some or aH of the. property o
_:av able to satxsﬁ the order 18 beheved 10 e_Iocated mtﬁe forezgu munﬂy, or: .

raifiing erder‘

C (b) the Attomey—General is saﬁsﬁed that;”
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1) a person has been convicted of the effence' and

(ii)  the conviction and the order are not subject to further appeal in the
foreign country. ,

(2) The Attomney-Genéral may apply for the re’gisfratioﬂ of the order in the Courf;

- (3) Ifa forelgn couiry ask’s the Attomey—GeneraI to make arraﬂgements for the enforcement
- ofa forelgn restiaining order agairst property that is Beligved tohe located m Kmbatl, the
Aitomey—GenemI may apply‘ for the registrat{on of the order in tbe Courk o :

o :Retnstratmn of fﬂrelgn erders :
v "42 If' the Aftomey-General apphes to the Court fer regjstratlon ef a forelgﬂ Ofdef :

the appropnate order or amendment sealed by ﬂle
made the erder or amendment or ;. f .

-'(5)‘ ; fh?-'.br&ér@; aﬁéﬁdﬁiént aﬁfﬁeﬁﬁcatéd;m"

' Aﬁix copy ol a sealed or authemtlcated oopy of an orde gl amendment ofan orderls to

_ ed a8 lflt Were a sealed oF anthenﬁeafed eepy, L

f - owever registrauon effected by fax cqpy céages te h"

;u::ﬂess a Sealed or authentleated copy ofthe erder has been regxs “ed by then

' -.7_ ’Effect ef regmtratmn

j;1) A pi: " "gn ferfeﬂure order reglstered Fiz) the Court u.nde":

: o :‘Il 42 has eﬂ‘eet, and may be -
;o »‘enfore d, 3s jf '1t Were 4 fmfelttcre Qrder made hy the Co" It

the:Proceeds ef Cnme Aqf atr-

oL ‘thep aperty or amount forf _1ted er pa:d umier a forelgri fozferture erder or 3 forelgn;;.
pe umaryp nal' '”gorder oo S o o s - o

: “enforced, 4§ 1Fit Were a restrammg Order made bY the Comt nnd‘ e
o : ‘mGMQeregStrOn “ . : BN

o o Amendment ef forelgn el:ders :
L 45 If a fere;gn arder i§ reoustered in the Court under sectmn 42

(a) ‘a oopy of zmy amendments o the erder (Whether befere or after regisﬁ'af:{on} may be’ .
regstered 111 the same way as ‘the @Ider and : S . '

effect at the end of 21 days: ) h

742 has eﬁ‘ect, and may be’ N
e Proceeds ef Cnme Act at .
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(b} for this Act and the Proceads of Crime Act, the amendments do not have effect until I_ -
they are regtstered , , _ L

' Canceﬂaﬁen of reglsiraimn . :
_ -46 (I) The Aﬁomey—GeneraI may. apply ’to ﬂie Couft for canceﬂataon of f’ae regzstraﬁon Qf a .'
’:A'forexgn order _ : R

_ (2) If the A:ttomey—@eneral apphes to the Court for canceﬂatlon of a reglstratlon n accerdance .
Wlth a d:recﬁon under S!leSQ‘E[OH (1) the Com“t must cancel the reg;straﬁon acoordmgy C e

I [ el - Teas01 . ugds that a pr@pertyizaclﬂngfi:
etit it relatton’to the offence is Iocated m Kmba@ ami{ L

(c) the forelgn country’ asks ﬂﬂﬂ Atéomey_G‘eneral 6 ob a1 "ﬂ?le 153116 Of

| (1) an order reqmmg thé dgcumeni's to be’ prodased 91' made avaﬁablﬁ for
mspectmn under“fhe law of Kmbaﬁ or. -0 D

‘ (11) a search Warrant in relatton o the offence
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(2) To obtain ihe property~trackmcr documeﬂt, the Attomey—Geneml may du:ect a pchce
‘officer to apply to the Court underthe Proceeds of Crime Act for:

{(a) a production order; or
{b) a seéi_'c_;h: warrant.

Part 8
Requests byor fer a defendant

Request by Atterney General- for a defendant

T "-5(} 1) Subsect[on {2y apphes ifa defendaﬂi in a pmceedmg (the origtial pmceedmg)
o Kmbertx for a cr]mmal matter tbmks that it is necassary far the proceedmg that :

- (a} ewdencebe taken ma forelgn coun:ﬁy or L
; (b) ’ ad@cumen -or other amciemaforelgn counts,y beproduced oF =

o for the Aftoméy—(}eneml to make an approi)na e requést to the ferelgu counfry unde : S

‘(a) the emdence may be taken, or
,(b) tﬁe document or article may be produced or

(c) the thmg may be SEIZECL or

=(d) the 811‘ gements may be made

' ;, ‘-'; (a) ‘ whether f:he foreign counti'y 1s itkely o gran &Arequest by the Aﬁ@ney-General

" (b) ﬂae extent to which_ iHe matenal (Whether T Evidence a deoument, an arucle or'g ’, :
s at the idefendant. seeks o obtam ﬁ"om ﬂle forelgn counfzy Would noti S
o othermse be avaﬂable St T

: '(c) _Wbether fhe court, hea:mg the ongmal proceedmg Wgn[d be hkely © o 4 o&mt fhe :
materxal mto ewde;nce mﬂie pmceedmg o B L
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(d) the hkely probaﬁve valge of the matena], if 1t Were admltted mto emdence in the
proceedmg for anylssue Ijkeiy 1o be detemlmed mthe proceedmg‘ SR

{e) Whether the defendant WouId be uufan‘ly pregudlced if. the mateﬂal Were not o
= avaﬂable tothe court. . o o

3 Subsecﬁon ). dees not prevant the comt ﬁom hamg regard o any other relevant miafter.

: (6) If the court 1531165 a cerhﬁcaf:e

(a) the conrf: must send g copy of ﬂle cemﬁcate tU the Attemay—GeneraI' and

(b) the Artomey o lﬂefal ﬂSt,_ 1?_1 a cordance mﬂl ﬂie certl:ﬁoat" sk: the forezga.f‘

Apphcatmn 0me't 9

' 52 TbisPartapphes to

.;;Deﬁmﬁons f ; ;’Part9 :
s InthlslPart T e s
] czvzl prac:eedmg” meaﬂs a proceedmg ofher than a cnmmal proceedmg
J “Caurt” meaﬂs . ) ,- o '

L (a} tbe Egh Com:t or .

(b} 2 magxstrates court, or _

(c) a Judge or arbltrat@r actmg under thf: 1aw G’f Kmhaﬁ or



24

(d a person or body authorised by the law of Kiribati, er by consent of partles to hear
receive and gxXamine emdsnoe

“criminal proceeding” 1ncludes:
(@) .a prosebuﬁoh for an offence; and
(b) a proce&dmg for the comzmttal of a person for tnai for an offence;-and -
(c) a proceedmg for the seﬁtencmg ofa person ¢ comncted of an off‘ence

' ‘f;‘brezgn Iaw” means a Iaw (wiiether Wntten or unwntten) o£ of in foree i 10, 4 ceunﬁ—y other than : :
Ku‘ibau . ; ) , _ -

ﬁrzzgn materml” means

(a) the test]mony af a person that
@ Was obfamed dsa result of a request of ] lﬂnd menﬁoned itr secz‘:ion 52(1)), aﬂd o YL

(11) comphes wzth sectlon _ 5;

: ¥ civil Pfoceedmg arising from’

; 'Reqmrements for testlmony :

- 5 4 ( I) Theitestimony must be taken before the court of th,e forezgn, c:ountry
(3) 911 oath or afﬁlmatmn, 01' S : :

(b) under a caut{on or admomr" 'that Would be accepted By com'ts Fi:p the fpreagn-: i

“ country concemed, for gwmg teéﬁmony 1;1 proceedmgs before those c:ourts

- (2) _ Theztesﬁmony may be ’sakem m closed court s

(b) on audio tape
- (c‘) on mdeo tape
: =;(2) 'Ihetesbmomyneednot SR B

: (a) i ' 7an_afﬁdawt or 1, '5 .
_ (b) ' consﬁmte a traﬂsonpt of a proceedmg m a forezgu eourt
:{3) ’I‘he; {est;mony mllst ba endorsed Wlﬂ], or be accom.pam__‘ by, 4 certiﬁcafe ta tbe eﬁf‘sct a
that: . . L% Lt LY R o

: :(a) 1t is. an accm:ats recerd of the ev_fdence gwen amd

; _ (b) 11; Was taken in ﬂlﬁ malmcr requed by sectmn 54
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(4) The certificate must:

(a)
®

purport to be signed or certified by a judge, magistrate or court officer of the foreiga
country to which the request was made; and

purport to bear an official of public seal of
() the country; or '

(ii} an anthority of the country responsible for matters relating to justice (that is, a
Minister of State, a Ministry or Department of Governiment, or an officer of the

Governmeént).

F oreign material may be adduced as evidence
56. Foreign material may be adduced as evidence in a proceeding to which this Part apphes

unless:
(a)

S ®)

(c)

at the hearing of the proceedmg, it appears 1o the court’s satisfaction that the person.
who gave the festimony concerned i Is present in Km"batl and is able to testify at the

heamng, or .
the. evidence would not have been admlsmble if it had been- given by the person at
the hearing; or

in the proceeding the coint directs, under section 57, that the forelgn material must
not be adduced as ewdence

. Direction to prevent foreign materlal bemg adduced

57.(1) Thé court may direct that foreign matenal not be adduced as evidence if it appears to the
court’s satisfactiont that the interests of justiée Would be better servcd if the foreign material

were not adduced s évidence.

(2) ‘Without limiting the matiers that the court may take into accoutit in dec1dmg whether to
give a direction inder subsection ( 1) it must take into accotmt:

(a)

) -

() -

(d)
(e)

the extent to which the foreign material prowdes ewdence that would not othermse
be available; and ;

the probatlve value of the foreign material for any issue that is likely to b

-detel:mmed in the proceedings; and

the extent ta which statemenﬁ; contamed m the ferelgn material could, at the, fime
théy were made, be challeﬂged by questioning the persons Who made thsm and ’

whether exclusion of the forslgn matenal would caise undue expense or delay, and

whether exclusion of the foreign material would PI'G_]IIdIOS

(i) the prosecuthn or defence in cominal proc;eedmgS, or

(ii) a party to related civil proceédﬁlgs.

_ Cerﬁ:ﬁcates_ relating to foreign material
58.( 1) The Attorney-General may certify that specified foreign material was obtained as a result -
- of arequest made to a foréign country by or for the Atterney-General.
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(2) It is presumed (unless evidence to the contrary is adduced sufficient to raise reasonable
doubt) that the foreign material specified i the cextificate was obtained as a result of that

request.

Effect of Part on right to examine witnesses

59.(1) Nothing in this Part limits a right of the defendant in criminal proceedings to which this
Part applies to examine, in person or by his or her legal representative, a witness whose
testimony is admitted in evidence in those proceedings. ‘

(2) If the deferidant asks that the pef_s.on who gave the testimony be préseﬁt at the hearing in
Kiribati to be cross-éxamined, the comt must warn the defendant that he or she may be ordered
to pay any expenses incurred by the Republic in making the pers'on available before the court.

(3) The cowrt may order the defendani to pay any expenses incuired by the Rﬁpubhc in
obtaining the atfendancé of a pérson as a mtuess if: _

(a) asaresultof the request, the person appears before the court as a witness; and

. (b) it appedrs to ‘the court that the cross~¢xamination of the person was unnecessary,
trivial or melevanf to the matters in Issue i the proceedmgs_ ,

(4) A certificate 31gned by the Attomey-General 1s ewdence of the expenses incurred by the

Republic for subsecﬁon 3). .

‘ (5) An amount payable by a person to the Republic under an order under subsechon (3)isa

civil debt due by the person fo ﬂle Republic. -

{6) An order agdinst a Persort under subsectxon (3) may be enforced as if it were an order

made in civil proceedings fnstituted by the Repubhc against the pérson to recover a debt due by
the persen 16 the Republic and the debt ansmg from the order is takén to be a Judgment debt.

Opeération of othei' Iaws
60. This Part does dot hrhlf the wdys in which a mater may be proved, or evidence may be .
adduced, under any other law.

Part 10 - Miscellaneous

| Aiding persorito escziﬁ)e etc.
61. -The laws of Kiibati about aiding a prisoner to escape from custody, réscuing, a prisoner
~ from custody, permitting escape and harbommg 4 prisoner who has escaped from custody apply

fo a person:
(a) ‘whio is ini custody in Kiribati because of a request t¢ 2 forezgn country by Kiribati
umnder this Aét; or :

- (b} to whom Part 6 of the Aqt applies.

Authentication of documem‘s

62(1) Ina proceechng under this Act or the Proceeds of Crime Act arising d1recﬂy or mdmactiy
from a request made under ﬂﬂs Act, any document that i authenticated is admissible in

evidence.
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(2) A document is authenticated for subsection (1) if

(a) it purports to be signed or GSI'D.f[Gd by a judge, magzstrate or judicial officer in or of a
foreign country; and

(b) it purports to be sealed with an official or pubﬁc seal of the foreign country or of a
Mmister of State, or of a Department or officer of the Government, of the foreign

country.,
(3) Nothing in this section prevents the proof of any matter, or the admission in evidence of
any document, nnder any other law.

Restriction on use of ia’formation ete,

63.(1) A person must not, without the approval of the Attorney-General, imtentionally use
requested material for a purpose othér than that for which it was requested.

. (2) Requested matefial is inadwissible in evidedce .1 any proceeding other than the
proceeding for which it was obtained unless the Attomey-Genaral approves its use for that other
: prcceedmg .

| {3) A pérson must not mtenﬁonaﬂy use any information,, document, drticle or thing obtained
directly or, indirectly by tmaking use of requested materisl in breach of subsection (1) for a
purpose other than that for which the requested material was requested

) The informatioit, document, article or thing menhoned in subsection (3) i$ mad:msmbie in
. evidence ini any proceeding, and may not be used in any investigation, other that for which the

. requested matena.{ was quuested_
(5) A person who co_ntravenes subsection (1) or (3) is guilty of an offence punishable by:

(a) if the person is a natural person — a fine of $12 000 of imprisonment for 2 years or
both: or

(b) * ifthe personisa body corporate — a fine of $60 000.
(6) For this section, disclostire of any material is taken to be a use of that material.

(7) In this section’ “requested material” means material (whether it 1§ evidence, a document
an arttcle ora thmg) that is sent to Kiribati bya forelgﬂ comiry: ,

(a) bécause of a fequest made by the Attomey-General under this Act; and

(b) fora proceedmg or investigation in a crmmnal matter

- Requests for international assistance not fo be disdosed _
64.(1) Subsection (2) applies to a person who, becarise of his or her office or employment; has
knowledge of

. (a) the contents of a request for international assistance made by a foreign country to
Km’baﬁ under this Act; or _ :

(b) the fact that a requsst has been made; or -
() the fact that a request h&s been granted or refused
(Z)  The person must not intentionally disclose those confents or that fact mless:

(a) itismecessary to do so in the performance of his of her duties; or
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(b) the Aftomey-General has given his or hér approval to the disclosure of those
contents or that fact. '

(3) Aperson who contravenes subsection (2) is guilty of an offence punishable by:

{a) if the person is a natural person—a fine of $12 000 or imprisonment for 2 years, ot
both; or

(b} if the person is a body corporate — a fine of $60 000,

. Regulations
65. ‘'The Attomey-General may make r.eglﬂatidns, not inconsistent with this Act, prescribing
mitters: : o ‘ ’

(a) required or permitted by this Agit to be preséribed; or -
(b) mecessary or convenient to bé prescribed for canrying out or giving effect to this Act.
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MUTUAL ASSISTANCE IN CRIMINAL MATTERS ACT 2003
EXPLANATORY MEMORANDUM

Brief ontline of the Act

The Mutual Assistance in Criminal Matters Act 2003 implements, for Kiribati, part of an
agreement made between the law officers of the Paclﬁc Islands nations at Honizra in 1992, fs

objects, as set out in clause 3, include:

-

regulating the prowsmn of assistance between Km'batl and foreign countries in comnection
with takiig evidence, issuing séarch warrazits, and makmg and enforcing orders under a
foreign law relating to the forfeiture of proceeds of crime;

making arrangerhents for persons to travel from or to Kiribati to give evidence in a criminal
proceeding, or' to assmt in a criminal mvesﬁgaﬁon :

It imposes Im:uts on the use of information ebtamed in any of these ways, and provides,
safoguards for persons who are taken to another ¢ountry, or brought to Kiribati from another
couniry, to give ewdence orhelp i ina criminal mvesﬁgatlon .

The Act also sets out the Iimits to the kinds of offences for which assistance can be -
granted. The most important kind of offence for which assmtance canitot be granted 1§ a

POnﬁCcu offence; ag aeﬁnea by claise 10.

Part 1 contains prehmmaxy matters, such as the objects of the Act and deﬁmt{ons Clause
4 prcmdes that the Act will apply to all other cotmiries.

Part 2 contains provisions applicable to all types of assistance under the proposed Aci;
sach as how regitests for assistance may be made and received, and when the Atfordey-

- Geheral may, or raust, refuse to g:lve assistance t6 another counitry. This Part also provides

that the Attérnéy-General may fmpose conditions on the granting of assistance. Conditions
might, for instance, include a requirement for payment of any expenses incurred by Kiribaii.

Bneﬂy a request for assistance must be reﬁlsed if it is of a political natire or an exercise -
in discrimindtion on racial, sexual, rehgious nationial or pohttcal grounds; or if the granting
of the request wonld be contrary to the public intergsts of Kiribati, or if it would contravene
Part IT of the Constitution; or if the request refates to a progechiion of a person who has
already been tried for the offence, and ¢ither been acquitted or punished accordmg to law.

A request imust also be refued if it relates to a prosecutton of a person who, if convicted,
may be sentenced to death, imless the Attorney-General cons1ders that, because of special -

czrcumstances the request should be graﬂted

The Aﬁomey—General has a discretion to refise assistanice if the relevant offence would
not have been an offence against Kiribati law, assistance could préjudice law enforcement i
Kiribati or the safety of pérson, ‘assistance vrould compromise uman rights dssues,
assistance would impose an excessive burden on Kiribati’s resources, or generally if

asgistance would not be appropriate.

‘Part 3 is the first of the Parts that deals with particular Icmds of assistance — it deaIs with
assistance in relation to the taking of ewdence and the production of docurments and articles.
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In a proceeding under this Paxt, the laws of Kiribati apply as far as possible. A person giving
evidence or producing a document or thing is not compellable to give evidence, or to
produce a document or thing, if he or she could not be compelled to do so vnder the law of

the requesting country.

10. Part 4 deals with assistahce in relation to search and sejzure. If a foreign couniry makes a

11

request to Kiribati for a search warrant, the Attorney-General may direct a police officer to
apply for an appropriate warrant. Anything seized during a search under the authority of the
warrant i to be handed over to the Commissioner of Police to await the directicn. of the
Attorriey-Geéneral about the delivery of the thing to the requesting country.

Part 5 deals with malﬂﬂg arrangements for persons (o :glive evidence or assist in
mvestigations. Division 1 of that Part deals with reqtiests by Kiribati to foreign countries.
The Attorney-General may ask a foreign country to send to Kiribati any person who the

R Attorney-General believes is capable of giving evidence rélevant to a proceeding or of
’ assﬁﬁhgiﬂagiﬁw*estigaﬁon. .

12.

13.

© A person who is in Kirbati to give evidence, or to .assist with a criminal proceeding is

inimune fiom detention, prosecution or punishment it Kiribati for any offence committed (or
allégedly .committed) beforé he or she left the foreign country. It alse makés him or her
Imitiivne from any civil suit that could not be brought against hia or ber if he or she weére not
in Kiribafi for any act or omission that occurred before he or she left the foreign country.

In addition: he or she carmot be required to give evidence or assist with a proceeding other
then the one specified in the requeést; cannot be required to answer a quéstion that ke or she
could not be required to answer under the law of the foreign courtry; and cannot be required
16 produce any document or article that he or she could not'be reqirired to produce under the

. foreign law. All these immunifies cease when the person leaves Kirbati or has the

14.

is;

16

17

opportusity of leaving Kiribati but does not do se (with uiinor exceptions).

The aim of these provisions is that it is desirable that persons come voluntarily to give
evidence or help with an investigation, and this aim is best secured by ensuring that they can
do 86 without fear that their eviderice or help will be used against them,

Division 2 of Pait 5 deals with requests by foreign countries to Kiribati to make persons
available to give evidence or assist in an investigation. A persor may only be sent to another
couttfy under this Division if the persori cansents to travel to that country, and the foréign
country has given undertakings shout certain matters.

. Part 6 deals with tlie custody of persons in transit through Kiribati from one comntry to

- anothet, o give evidence in a criminal proceeding or assist with an investigation in the other
country. Briefly, the law of Kirjbati relating to mmprisonment and escape from custody
applies, and a police officer can arrest a person wijdiqut warrant if ‘thére is reason for

 believing that the persoh has escaped from custody while in transit.

. Part 7 deals with assistanice régarding procoeds of crime (including beth issue and
enforcement of orders). The Proceeds of Crime Act 2003 (and cotresponding laws of other
countries) make provision for confiscating the proceeds of érime, anid for tracing tainted
money and property. fo !
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18.  Division 2 of Part 7 deals with requests by foreign countries for assistance to locate and
deal with the proceeds of crime, incliding the enforcement of foreign forfeiture orders,

pecuniaty penalty orders and restratning orders against property in Kiribati,

19.  For a foreign forfeiture order or foreign pecuniary penalty order, if the Attorney-General is
satisfied that a person has been convicted of the offence and that the conviction is no longer
subject to appeal, be or she may apply for the registration of the order in the High Court. If
the request is for the registration of a foreign Testraining order, no person noed have been
convicted of the offence, but otherwise the requirements and procedure are similar. An
amendment of a foreign order must be registered in the same way.

20.  Once.an order is registered in the Court, it has effect, and ingy be enforced, as if it had

béé;n made under the proposed Procéeds of Crime Act 2003. Until an order or an
amendment of an order 1s so registered, it has no effect in Kiribati. A fax copy of an order
may be tegistered, but the registration has effect for orily 21 days, or untd the original-order

or amendment is Tegistered.

21 If a criminal preceeding or iivestipation has commenced in 2 foreign country, and the
appropriate authority of the foréigin country asks the Attorney-Gerieral to obtain, a search
watrant, réstraining order or iﬁrg&ucﬁog order for the purposes of tha procéeding  or
ifivestigation, clauses 47 to 49 anthorise the Attorney-General to do so.

22, Part 8 deals with requests by defendants i Kirjbati 1o the Attomey—GeneraI to obtai;i
evidence (testimony, a document orother thing), or have arrangetnents made for a person to
come-to Kiribati to give evidence. - R ' . '

23. Part 9 deals with the use that may be made in proceedings in Kiribati of evidence from
foreign sources. Since the law of Kiribati cannot regulate how testimoriy is taken, or things
produced or scized, in foreign’ countrjes, this Part ensiires that evidence. will not be
admissible before the courts of Kiribati unless it i$ obtained in a way that the Taw of Kiribati
regards as fair. This Part applies in’ criminal proceedings and related ci¥il proceedings in

any court in Kiribati,

24.  Clauses 58 t6 60 set out somie miscellanedus- matters in relation to foreign evidence.
Iniportantly, clause 59 ensures that the Part does not prejudice an aconsed person’s right to
exdmine witrissses. However, if the exercise of that right requires a person to-be brought to
Kiribati, the defendsint tiust be warned that he. or she may be order¢d to pay the Republic’s
costs"of bringing the withess to Kiribati. The defendants may be ordered to pay those costs
if the cross-examination of the witness was trivial, nnnecessary or irrelévant. '

25.  Part 10 provides for some _ﬁﬁsceﬂanegﬁs matters.

Titabu Tabane
Attorney General
15 August 2003
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CERTIFICATE BY THE CLERK OF THE'MANEABA NI MAUNGATABU

This printed impression of the Mutual Assistance in Criminal Matters Act 2003 has

been examingd by me with the Bill which was passed by the Maneaba ni Maungatabu

on 20™ November 2003 and is found by.me 1o be a true and correctly printed copy of
the said Bill. ' '

Temano Tebubua
Acting Clerk of Parliament

PUBLISHED BY EXHIBITION AT THE MANEABA NI MAUNGATABU THIS 87
' DAY OF ..2ECEMBER ... ... 2003.

~JActing Clerk of Parliament




