
IN THE HIGH COURT OF KIRlBATt 2019 

CIVIL CASE NO. 53 OF 2Q17 

[AB£RAAM KORU 
[ 

BETWEEN [AND 
[ 
[TABrrEUEA M'EANG ISlAND COUNCIL 

The Han Chtef Justice Sir John Muria 

lAs Ssie ~fo:r Plaintiff 
Mr Motwo ~Dm for Defendant 

JUDGMENT 

DEFENDANT 

\. 
Murial: 0:' By a WI'it of Summons filed in this case, the p·faintiff claims 

the return of aI. his beers· confiscated bV the defendant on the island of 

Tabiteuea Meaflg. Th.e plamtiff abo claims speciaj damages, general 

damages, punitive da:mages and costs. 

Brief background 

.' 
2. The plaIntiff is a bUSinessman from Tabiteuea Meang. He runs 

retail shops on the island. selling groceries and fuel. He registered his 

business with the Reg~strar of Business Names and he was issued with a 

Certlficate of Registration under the name ONAJI STORE in 2013, The 

copy of the Certificate of Registration was not signed nor dated. But 



thert:is no dispute that the: plaintiff's business was registered em 

(:) February 201.3. 

3. The plaintiff alsQ app!ied for permit to sell liquor. On 19 June 2017 

the Ministry of Commerce tndustry and Cooperatives approved for the 

plaintiff to indudeliquor trading as part of his business. A notice to that 

effect was signed and ISSUed by the Registrar of Business Names on 

19 June 2017. 

4. WIth his I·i·cence permitting him to buy and set! liquor, the plaintiff 

bought 50 cartons of beers from Peter and Sons Store in Tarawa on 

22 July 20'17 and shipped them off to Tabiteuea Meang. He paid 

$3,482.00 for the beers (see Receipt flAY). 

5. The pia] ntiff' s cartons of beers were seized by the defendant upon 

their arrival at Tabiteuea Meang. The basis fot the seizure of the beers 

was the Unimwane's decision banning the sa:!e of akohol in Tablteuea 

Meang. The defendant agreed that consumption of liquor on the island 

was !lot banned. Onlv the sale of liquor '.Aias banned. 

Business Licence 

6. It is not disputed that Tabiteuea Meang island Council does not 

, have any bye-laws regulating the sale of liquor on the island. Thus t,he 

defendant only relled on the Unimwane's decision banning the sale of 

liquor on the isiand as the far its action to seize the p!aiJ1tiffs 50 

cartons of beer. Strangely the s decisior"l does not prohtbit the 

r,.-.;""or' ~'''''''It-,.~'"'!;-,,", t"V'F j;:n, ~t"':';(" t~ >""'\rth 
'-'",-":~.-,_,,,,~,., ...... , .. ~. >.,.J" "'~ .... ~ ...... ' ••• _ ... - "~ 
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7. The p1aintlff obtained his permitjHcenceto seUiiquofon Tabit~ 

Meangfrom the Mini5>try of Commerce Industry and Cooperatives. That 

licensing power of the National Government of Kiribati has lawful effect 

anywhere in Kiribati. Since the function of licensing liquor business has 

n,ot been devolved to the defendant Coundl, the plaintiff is entitled to 

lawfutly operate his liquor business on the island of Tabiteuea Meang on 

the authority of the licence issued to him by the Ministry of Commerce 

fndustry and Cooperatives. The Unimwam(s decision bamling the sale of 

liq'Llor on the island has 00 legal effect on the phi'intiffs .licence to sell 

liquor issued to him by the Ministry of Commerce industry and 

Cooperatives unless it is established that the Unimwane's: decision has 

the force of law. 

8, Thus the onlv basis for the defendant' saction was the ba," 

imposed by the Unimwaneoo the sale of liquor 00 the i:s~and. 

The onus is, on the defendant to establish that the Unimwane"s decision 

banning the sale of liquor on the j:sland is a "customary laW'" having the 

force of laws in Kiribati. 

9. Mr Mweretakc)"s submission is that the Unimwane's deciSion has 

the force of law and so the defendant's actions were lawful. Counse:i 

refied on sections 4(2) and 5(1) of the Laws of Kiribati Act 1989 which 

provide: 

... 

JlSection 4(2) In addition· to the Constitution, the taws of 
Kiribati comprise -

(a) Every Ordinance. and every Act a,nd ait subsidiary 
Jeg!shrtion made thereunder; 

(b) Customary law; 
(c) The common law of Kiribati; 
(d) Every appUed law 



S{l) Customary law comprise the customs and usages 
existing from time to time, of the natives of Kiribati"'. 

10. It is i mporta.nt to note that subsection (2) of section 5 provides for 

the exception that where customal)' law is in conflict with an enactment 

a.nd applied law, customary law does not apply. Thus, assuming that the 

Unimwane's decision is customary law (which is deadv notlt a.nd if an 

enactment or an applied taw provides for issuance of licences to sell 

liquor, and the Unimwane's decision prohibited the sale of liquor, the 

Unimwane's decision cannot prevail. 

11. In this case, the plaintiff's business was registered under the name 

ONAJ~ STORE on 6 February 2013 (see Certificate of Registration). On 

19 June 2017 the Registrar of Business Names, pursuant to section of the 

Registration of Bus.iness Names Act 1988, included Uquor as a new nature 

to the plaintiffls business. The plaintiff was therefore authorized by law 

to sell liquor. The Unimwane' 5 decision banning the plaintiff from selling 

liquor was deafly in conflict wtth the law and must give way. 

12. It must be noted, however, that "customary· law" is defined i.n 

section 5{1) of the Laws of Kiribati Act 1989 as comprising the "cu·stoms 

and usages" existing from time to time, of the natives of Kiribati. That 

entails a customary la'f! that has evolved from time immemorial and has 

stood the test of ttme. 

13. A decision banning the sale of alcohol made by the Unimwane under 

5o(lal or community pressure does not fit in the definition of customary 

law as defined in section S(l} of the Laws of Kiribati Act 1989. As such it 

does not have the force of Jaw. 



14. I think it is atso worth noting that the words "customs and usages 

existing from time to time~ of the natives of Kiribatj" denote a special 

tenor to the definition of "customary law' as defined in section 5(1) of 

the Laws of Kiribati Act 1989. They implv that the "customs and usages# 

must be shown to have existed from time to time and are of the natives 

of Kiribati. It entails some proof by evidence of the existence and 

application of such "cus:tcms and usages" of the natives of KIribati from 

time to time" Viewed in thatnght. thededsionofthe Unimwane~ banning 

the safe of lIquor on the island could not be regarded as "customary taw" 

within the definition under section 5( 1) of the Act., 

Whether the seizure of the plaintiffs beers lawful 

15. There is no taw authoriz:'ing the ban of selling liquor in Tabiteue.a 

Meang. Thepbi:ntiff had Utence to sell IiqUO·f in Tabiteuea Meang. The 

seizure of his SO cartons of beers at Tabiteuea was Without legal basis and 

was unlawfui. The continuing detention of the plaintiffs beers was 

untawfut also. 

16. The plaintiff is dearly en tit! ed to damages for the unlawful seizure 

and detention of his 50 cartons of beers. 

Damages 

17. The plaintiff's evidence shows that he bought the SO cartons of 

beer for $3.452,00, Tne profits he would have earned from the 50 

cartons of beer would be $2,328.00. His totallo5S therefore is $5,780.00. 

18. The plaintiff, however, says that had his beers not been seized, he 



projection of profits for every three weeks at $1,32800 is based on a 

non-e:«istent SUPPI" of goods. ~tis fraught with uncertainties and it is 

speculative since a number of assumptions would have to be established 

by the plaintiff, such as a constant supply of the sarne number of r:artons 

of beer every three weeks, the price of the beers would remain constant, 

the transportation of goods from Tarawa to Tabiteuea I\lleang remains 

constant, and the market in TabNorth remained constant. There is no 

evidence to support such a projection. 

19. As to genera! damages, ! feel the plaintiff is entitled to some 

compensation for the loss, harm and injuries suffered as a result of the 

defendant's actions, Applying the principles set out in rebetanga ~Vw 

Betia Town Council [20'14] K1HC 41, ! award general damages to the 

p~dirltiff in the sum of $5,000'.00. 

20. t think thIS is also an appropnate case for punitive damages, This 

is a case where the plaintiff suffered because of the UnlaV'lTu! act of the 

defendant. Punitive damages is to penalize the \l'Jrongdoer for his 

unlawru! act. I award the plaintiff the sum of $4,0'00 . .00 as punitive 

damages in this case. 

21, The total damages awarded to the pmintiff is $14,780' comprising 

3$ follows: 

Cost of 50 cdltons of Of::ers 
profito:: nn c,n (::4rinn-; nf hp"::I'; 

General damages 

Punitive damages 

$3,452.00 
'):pR no 
5,000.00 

4.000.00 

$14280:912 



in 

plaintiff shaU also have his costs this action to be taxed, if 

Dated the 20th day of October 2020 


