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AZIZALI

MEHRUL NISHA
[SUPREME COURT, Cullinan J, Lautoka, 27 March 1987]

Civil Jurisdiction

(Affiliation—complainant a married woman—strong and clear evidence of non-access—
inference from alleged farher accepting child in his home—order made).

G. P. Shankar for the appellant.
A. K. Narayan for the respondent.

Appeal by Aziz Ali (defendant) against a decision of the Resident Magistrate sitting at Ba in
affiliation proceedings wherein it was held that the defendant was the putative father of the child
of Mehrul Nisha (complainant).

There were put forward four grounds of appeal viz.

“I. THAT the learned trial Magistrate erred in Jaw in making the order against
the Appellantin the absence of evidence of non-access by the Respondent’s
husband as the Respondent was a married woman when she conceived the
child in question.

2. THAT the learncd trial Magistrate erred in lawin making the order against
the Appellant in the absence of evidence to corrohorate pavinent of main-
tenance by the Appellant to the Complainant.

3. THAT the learned trial Magistrate erred in law and in fact in not consider-

ing the appellant’'s explanation about the Declaration filed in Court.

4. THAT the decision is unreasonable and cannot be supported having
regard 1o the evidence™

The complainant was a married woman at the time of the birth on 27 September
1977 of the female child. She had left her husband (by whom she had no children)
some years before the birth and lived in a de-facto relationship with the defendant.
The defendant’s husband relving on this relationship proceeded against her for
Divorce citing defendant as co-respondent. A decree absolute was granted on 26
July 1979. The birth of the child was registered on 2 December 1977. there being no
particulars given ofthe father. On 5 December 1979 the complainantand defendant
jointly swore an affidavit before the Assistant Registrar of Births Deaths and
Marriages’ in which the defendant acknowledged paternity. and requesting his
name to be registered as the father. He supplied the child with necessaries such as
clothing for two vears after the birth. The cohabitation ended about 1980 whereafter
the defendant did not assist to maintain the child.
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Defendant denied amongst other things having intercourse with the complai-
nant up to 5 December. He had never lived with her he was not the father of her
child. He said he had agreed to consent to paternity on the persuasion of a
family friend.

Asto the first ground of appeal, authority was cited including Kanda Sami Pillay v. Elizabeth
Ram Dulare in which the learned judge observed that the presumption of legitimacy could only
be rebutted by evidence strong and satisfactory. He stated

“nothingexceptevidence thatthe husband did not have sexual intercourse with
the wife at the period of conception could render illegitimate a child born in
wedlock™

Such evidence was given in the instant case.

In support of the second ground of appeal. section 18 of the Maintenance and
Affiliation Act (Cap 52) was considered relevant. It stated

"18.—(1) On the hearing of the complaint. the magistrate shall hear the
evidence of the complainant and such other evidence as may be produced in
support. and shall also hear any evidence tendered by or on behalf of the
defendant.

(2) If the evidence of the complainant is corroborated in some material parti-
cular by other evidence to the satisfaction of the magistrate. he may adjudge
the defendant to be putative father of the child. . ... .~

The payment of maintenance money is not mentioned s. 18 but is referred to s. 16 viz.

16. A single woman who is with child or who has heen delivered of a child
mav—

() atany time thereafter upon proofthat the man alleged to be the father of the
child has before. or within twelve months after. the birth of the child paid
money or has otherwise made provision for its maintenance: make an
application on oath to a magistrate having jurisdiction in the place where

she resides. tor a summons to be served on the man alleged by herto be the

father of the child

However the learned Magistrate accepted the complainant'sevidence whichincluded that she
had lived with the defendant and he had supplied various necessarics detailed in the Reasons for
judgment in respect of the period. Further in Roberts v. Roberts (1962) 1 All ER. 1967. Sir
Jocelyn Simon P, said inter alia.
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“We consider that where it is proved an illegitimate child forms part of the
A household of the child’s father there is prima facie evidence that he has paid money
for the child is maintenance.”

So evidence supported that maintenance or its equivalent had been paid.

Contrary to what the third ground of appeal advanced, it was clear from the
g reasonsforjudgmentthatthelea rned Magistrate did take account of the evidence of
the defendant in this area.

The fourth ground alleged the decision was "unreasonable”. The magistrate accepted the
complaint and rejected the denials of the defendant, so was-confronted with a clear issue on
credibility whereon he accepted the complainant.

C Held: Having regard to the finding on credibility, such mattesrs as the registering of the
defendant's name as father and that he had given a house to the complainant which the Magistrate
said was about the time of the complainant giving birth to the child, was compelling evidence.

Appeal dismissed.

Cases referred to:
(1) Marshall v. Malcolm (1917) Al ER. Rep. 365.
(2) Jones v. Evans (1945) 1 ALER. 19.
(3) Kanda Sami Pillay v. Elizabeth Ram Dulare (1961) 7 FLR.177.
@) W. v. W (1953)2 ALLER. 1013.
E (5) Hodges v. Bennett (1860) SH & N 625; 157 ER. 1329.
' (6) R. v. Berry(1859) 8 Cox C.C. 190.
(7) R. v Simmonds (1859) 8 Cox C.C. 190.
(8) Regina v. Lightfoot (1856) 6 EL. & B1.822; 119 ER. 1070.
(9) Rajend Singh v. Tara Wati Civ. App. No. 3 of 1984
(10) Roberts v. Roberts (1962) 2 All ER.967.

F CULLINAN, J.
Judgment

This is an appeal from the judgment of the Court of the Resident Magistrate sit-

ting at Ba in an affiliation proceedings wherein the learned Resident Magistrate

¢ adjudged the appellant (whom I shall refer to as “the defendant”) to be the putative
father of the respondent’s child.

The respondent (whom I shall refer to as "the complainant”) was a married woman at the
time of the birth of the female child. She testified that she had left her husband, by whom she
bore no children, some years before the birth and had lived in a de facto relationship with the
defendant. The female child was born to the complainant on the 27th September, 1977. The
11 complainant's husband commenced divorce proceedings against her, citing the defendant as

co-respondent. The complainant testified that the child was three months old when she
attended courtin the divorce proceedings. They were commenced in TavuaMagistrate's Court on 2nd
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November. 1978 and no doubt the complainant’s recollection as to the age of the
infantatthe time is not correct. In anv cvent. a decree absolute was not granted until
26th day of Julv. 1979.

The birth ofthe child was registercd on 2nd December, 1977. No particulars were
registecred in respect of the father of the child. On 5th December. 1979 the complai-
nantand defendant jointly swore an affidavit before the Assistant District Registrar
of Births. Deaths & Marriages. in which the defendant acknowledged paternity and
requested his name to be registered as the father’s name. On 15th Januarv. 1980 the
complainant obtained a birth certificate. that is. a certified copy of the p;n'Ti\culm'
entry in the register of births, in which the defendant's name appears as father
of the child.

Meanwtrile.the complainanttestified. the defendant had supplied the child with
clothing. baby powder and milk for about two vears after the birth. Co-habitation
ended sometime in 1980 it seems. when the defendant did not assist thereafterin the
maintenance of the child.

The defendant testified that he was a married man (since 1952) with five
children. who at the material time was paving maintenance to another woman. in
respect of her two children. His wife left him in 1968 and he lived alone at Lautoka.
He had nothad sexual intercourse with the complainant “up to the time of the decla-
ration (of paternity in the affidavit of 5th December. 1979)". He had never lived with
the complainant and he was not the natural father of the child. He had met her but
twice. once when he gave hera liftin his taxi about December 1977 and again when
they metat the office of the Assistant District Registrarat Lautoka. where thev swore
the affidavit. He had agreed to consent to paternity on the persuasion of a family
friend. who was the Lornn]amam s emplover.

The learned Counsel for the appellant Mr Shankar has filed four grounds of
appeal. Thev read:

“1. THAT the learned trial Magistrate erred in lawin making the order against

the Appellantinthe absence ofevidence of non-access h} the annmla nts

husband as the Respondent was a married woman when she conceived the
child in question.

2. THAT the learned trial Magistre awin makingthe orderagainst
the Appellantin the absence of ¢ \]EILI1LL to corroborate pavment of main-
tenance by the Appellant to the Complainant.

wand in factin not consider-
ation filed in Court

3. THAT [hc-lc;lr'ncd trial Magistrate erred in la
ing the Appeliant’s explanation about the Declar

4. THAT the decision is unreasonable and cannot be supported having
revard to the evidence.”

As 1o the first ground Mr Shankar refers to the cases of Marshall v. Malcoln (1)

and Jonesv. Evans (2). Those cases. which concerned the separation of a wife from

herhusband servingasa soldicrorsailor overseas. did not really turn on the point of

non-access. buton the pointastowhetherornot. Orlhn.pu’p.)%m)l[llllﬂ‘_’dndt?l]:'l‘
tion complaintunderthe Bastardy Laws AmendmentActof 1872, a married woman
muld file such a complaint against the putative father of her illegitimate child. that
is. “as a single woman”, The complainant in this casc was not a married woman
when the complaint was filed. wlh 1r||nm casesarenotreallyin pointtherefore. Mr
Shankar however referred to t ase of Kanda Sami Pillay v. fa’!-ﬁ:’m‘fﬁ Ram Dulare
(3) decided by I'\m}.\—l\-‘h‘;wcr. A F I that casc the learned Judge observed:
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“Itiscommon ground that this child was conceived and born during the subsis-
tence of the respondent’'s marriage to one Andrew Krishna. The presumption of
legitimacy which therefore arises can only be rebutted by evidence which is
strong and satisfactory (sce Halsbuny's Laws of England 3rd Edition. Volume 3.
p.87. paragraph 139). In H’v. I, (4) it was held that nothing except evidence that
the husband did not have \LXL-LII intercourse with the wife at the period of con-
ception could render illegitimate a child born in wedlock.™

The complainant in this case testified however that ”I left my husband because
of the respondent”. and that she had left him a number of vears before the birth of
the child. Again. she testified that her husband had filed divorce procecdings "on
the {__rmunds that [ was living with another man™ indeed neither she nor the defen-
dant had contested the petition. She testified further that after she left her husband
“she has not been associating with anvone else”. that is other than the defendant.
until the child was born. On the issuc of credibility the learned trial magistrate as
will be scen. accepted the complainant’s evidence. Under the circumstances the
above evidence must be regarded therefore as “strong and satisfactory” evidence of
non-access by the hushand during the relevant period.

As to the second ground of appeal. the provisions of section 18(1) and (2) of the
Maintenance And Affiliation Act Cap. 52 (hereinafter referred to as “the Act’)
are relevant:

18.—(1) On the hearing of the complaint. the magistrate shall hear the
evidence of the complainant and such other evidence as may be nrndm >d in
support. and shall also hear any evidence tendered by or on behalf of the
defendaut.

(2) Ifthe evidence of the complainantis corroborated in some material parti-

cularbyotherevidence to the \.!I]\l.‘.CII(‘I!J of'the magistrate. he mayv adjudge the
defendant to be the putative father of the child

1t will be seen that the legislation requires that the evidence of the complainant
be corroborated merely as to “some material particular”. There is no specific
t

statutory requirems ‘11[ ‘.'n itany evidence asto the pa f\'n:cm of maintenance must be

corroborated. [ consider that the legislation permits of only one interpretation and
that this ground of \I_.‘_:"C{l. must fail. The learned Counsel for the complainant.
Mr Naravan. howcevel 1cl'c|'~' to the case of Hodges v, Bennert (5). which seeves but to
confirm my view in the matter: in that case no evidence was tendered at the hearn

to corraobaorate the allegation in the complaint that money was paid within twelve

months of'the birth for maintenance. Martin B.. who wasconsidering identical 1844
legislation. had this to say at p.1330

"The decision of the justices was right. By the 2nd section of the 7 & 8 Viet.e, 101.
if the man alleged to be the putative father has paid money for maintenance of,
the child within the first twelve months after 118 birth. the mother mav apply tor
the summons. By section 3. on the hearing. if the evidence of the mother is cor-
roborated in some material particular. the justice mayv make an order. Here the
justices state that the mulhu' was corroborated in a material particular. Itissaid .
that she was not corroborated in the particular necessary to give jurisdiction.
Butitiscnough that she was corroborated in some material particular: and this

to the practice as to the confirmation of the testimony of accom-

is in analogy

nal cases.”

plices in
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I respectfully agree with those dicta. In the course of the argument however. Mr
Chankar submitted that there was no evidence that the defendant had paid money
for maintenance within twelve months after the birth of the child. as required by scc-
tion 16c) of the Act. which submission seems to me to conflict with the terms of the
second ground of appeal. Nonetheless section 16/c) reads as follows:

*16. A single woman who is with child or who has been delivered of a child
may—

(c) atany time thereafter upon proofthat the man alleged to be the father of the
child has before. or within twelve months after. the birth of the child paid
money or has otherwise made provision for its maintenance: make an
application on oath to a magistrate having jurisdiction in the place where
she resides. for a summons to be served on the man alleged by herto be the
father of the child:”

It will be seen thatthe complainantis required to state on oath that the defendant
has “before. or within twelve months after. the birth of the child paid money or has
otherwise made provision for its maintenance™. Mr Narayan refers to the cases of R.
v. Berrv (6) and R. v. Simmonds (7). The summons in those cases was based on 1845
legislation. on which ultimately our legislation and the forms used thercunder are
also based. In the first case.in Berr (6). it was required to state on the summons that
the complainant had given proof that the defendaat had paid money for the main-
tenance of the child within twelve months after its birth. The summons however
merely-stated that she had so alleged. Lord Campbell C. J. observed at p.1166:

“The proceedings against the putative father of the bastard child to obtain an
order of affiliation and maintenance is not a proceeding in poenam to punish
foracrime but merely toimpose a pecuniary obligation andisacivil suit....:sce
Regina v. Lightfoor (8).

Four of the bench of five Judges of the Court for the Consideration of Crown
Cases held that the summons in the matter merely went to process. and that the
defendant had waived any objection to such by submitting himself to the jurisdic-
tion of the Court. The complainant had in fact given evidence at the hearing of such
pavmentof money. Thedefendantin hiscvidence denied such. and was subsequen-
thv indicted for periury, Upon conviction. Hill 1. reserved the case for the Court for
the Consideration of Crown Cases. It was submitted by Counsel. as a second
ground. “that the assignment of perjury upon what the defendant swore ¥especting
the payment of the money was upon a matter immaterial upon the hearingof the
summons . Lord Campbell C. J. observed:

“As 10 the second objection we never entertain the smallest doubt—clearly
thinking thatit was nccessary to prove at the hearing the payment of the money
by the defendant as alleged: and further. that his payment of money for the
maintenance of the child was corroborative evidence of the paternity.”

In the case of Simmonds (7) the summons was valid on the face of it, but in fact no proof that
the defendant had paid money for the maintenance of the child within twelve months of the birth
was in fact given to the summoning Justice. Cockburn C J. delivering the judgment of the Court
of Criminal Appeal observed at p. 193 that:

“No defect on this ground was then brought under their (the magistrate’s)
cognizance.”
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[ presume therefore that the complainant gave evidence of such pavment at the
hearing of the complaint. The defendant in his evidence denicd having made any
such pavment. The Justices in petty sessions made an order of affiliation against
him.when he was indicted for perjury. Atthe trial for perjury. the jury found thatthe
defendant had not. within twelve months next after the birth of the child. paid anv
moncy for its maintcnance. Yet they found that the charge of perjury was proved
against the defendant. in view of the statement at the affiliation proceedings that I
have never given her a farthing”. Prcsumably therefore the jury found that the
defendant had made such payment at some other time. other than within the stated
period. Counsel for the defendant contended before the Court of Criminal Appeal
thatthe factthat proof had not been given before the summoning Justice was fatal to
the jurisdiction of the Justices at petty sessions and that they had no power to make
anysuch order. and that therefore no indictment lay for perjuryin the matter. Cock-
burn C. J. observed:

“The case of Reg. v. James Berry (6). however. shows that that is not s0. and that
thisis nota matter of substance essential to found the jurisdiction of the justices.
but a matter of process onlv. which may be waived by the defendant if he
chooses to waive it. It follows. therefore. that it is not of the essence of jurisdic-
tion. If that is so. this case is still stronger than the one of Reg. v. James Bern: (6).
where the defect was on the face of the summons. Now here there is no defect
apparenton the face of the summons. and therefore it was the duty of justices at
the petty scssions to proceed (and they did so proceed) to hear and decide on the
complaint. No defect on this ground was then brought under their cognisance:
aad.inthe course of the hearingof the complaint. the evidence of the defendant
was given on oath. and it is in respect of that evidence that perjurv has been
assigned in this indictment. This case. therefore. is stronger than Reg. v. James
Berry (6). and must be governed by it.

In the present case however the summons is valid on the face of it. Regrettably
however the summons in form is defective. in that it does not follow the wording of
section 16(c). The reason for that, is that no subsidiary legislation has been enacted
under the Act. By virtue of the provisions of section 19 of the | nterpretation Act Cap.
7.the forms contained in the previous subsidia vy legislation under the Bastardy Act
Cap. 46 (1967 Ed.) are still being used: see the case of Rajend Singh v. Tara Wari (9)
decided at Lautoka. Section 3(¢) of the Basta rdy Act Cap. 46 provided that:

"Anysingle woman who mav with child or may be delivered of an illegitimate
child mav—

(c) atany time thereafter upon proof that the man alleged to be the father of
such child has within twelve months next. afier the birth of such child paid

money for its maintenance....”
make application on oath to a ny magistrate for a summons...”

It will be seen that on re-enactment of those provisions in the present Act (No. 16
of'1971).the words "or has otherwise made provision for"have beeninserted. Unfor-
tunately both the summons and the complaint in the present case. in printed form.
although expressed to be drawn up under the Maintenance and Affiliation Act No.
1601 1971. nonetheless adhere to the form utilised in the repealed Bastardy Act Cap.
46. In other words. the phrase “or has otherwise made provision™. has not been
included in the printed form. That is a matter which I hope will soon be
remedied.
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Nonctheless. as far as process goes. the summons was perfectly valid on the face

of it.in that it alleged the pavment of moncy. It was not therefore “of the essence of

Jurisdiction™. It scems to me that had the learned Resident Magistrate in this case

not been satisfied that money had been paid for maintenance by the defendant dur-

ing the relevant period. he nonetheless could have proceeded to make an order in

the matter. all things being cqual. if he found that alternatively the defendant had

“otherwise made piovision™ for the maintenancce of the child during the relevant

period. The evidence before the the learncd Resident Magistrate was in fact that:
“After the birth of the child the respondent provided the child with main-
tenance—clothing. baby powder and milk. These were supplied to the child for
about two years after the birth.”

On the issue of credibility the learned Resident Magistrate accepted that
evidence. Further, it was the complainant’s evidence that she and the child lived
with the defendant for at least one year after the birth. The case of Roberts v. Robeits
(10) decided by Sir Jocelyn Simon P.. and Karminski I.. on appeal from Justices.
concerned a matrimonial proceedings where the husband was required to maintain
his wife. The question arose as to the contribution to such maintenance to be made
by the putative father (a Mr Wright) of her illegitimate child (named Sandra). Sir
Jocelynin delivering the judgmentofthe Court had occasion to consider provisions
similarto Section 3(c) of the Bastardy Act Cap.46. He observed as follows at pp. 969
970:

"It is argued for the wife that there was no evidence here that Mr Wright paid
money for Sandra’s maintenance. It is true that the wife and Sandra were living
in his house and it is reasonable to suppose that what they lived on came from
Mr Wright: but. it is contended. that was paid by Mr Wright to the wife in her
capacity as housekeeper. and it was outof her earnings that the child was main-
tained. This seems to us to be an unrealistice approach. The wife mayv
originally have been engaged as Mr Wright's housckeeper: butaftera shorttime
shc became Mr W right’s 1\L.Pf mistress. and it was their common child. not a
stranger. for whom food and clothes and shelter were provided. This was not
provided gratuitously like manna it had to be paid for: and the source of pay-
ment. whoeverdid the actual shopping. was Mr Wright. We consider that where
itis proved thatan illegitimate child forms part of the houschold of the child's
father. that is prima facie evidence that he has paid money for the child's
maintenance.

Thosc dicta are exactly in point in the present case and the second ground of

appcal and acu“}mrmn\nw<;uh|mssmn must fail. /\\[(Hht.lhlld"IOUHU\JIdeLd] as
carlicr stated. the defendant explained that he had admitted paternity solely at the
request of a family friend. He conceded in cross-examination indeed that he had
firstgonc to sce the Assistant District Registrarat Lautoka. Mr Naidu. and obtained
his advice in the matter: the latterinformed him that he could register himsclfas the
father of the child. but then he would be liable for maintenance in the matter. He
admitted that he readily sworce the affidavitin question. He then said that. contrary
to the jurat thereon. the contents of the document had not been read. that is.
explained to him. but nonetheless "I knew I was signing a declaration acknowledg-
ing that I was the father of the complainant’s child™. he said.
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In this respect Mr Naidu. who was called as a witness by the complainant. tes-
A tified that he explained the contents of the affidavit to both partics. Section 16 of the
Births. Deaths and Marriages Registration Act Cap. 49 in part reads as follows:

16.—(1) In the casc of the birth of an illegitimate child. no person shall. as the
fatherof'such cliild. be required to give information concerning such birth.and
aregistrar shall notenterin the register the name of any person as father of such
child except on the written request of both the mother and of the person ack-

B nowledging himself to be the father. and such person shall, together with the
mother. sign the register or the registration form furnished.

(2) If. atany time after registration of the birth of an illegitimate child. the

Registrar is satisfied by statutory declaration or such other evidence as he may

deem sufficient that both the mother and the person acknowledging himselfto

be the father require the name of or any other particulars relating to the fatherto

C be entered in the register. the Registrar may enter in the register the particulars
required to be entered as aforesaid:”

Section 16(2)isapplicable to the presentcase. The word “"Registrar” includesany
District Registrar (see section 2 of Cap. 49). Section 4(6) of Cap. 49 provides however
thatan Assistant District Registrar appointed by the Registrar mav exercise “such of
the powers. duties and functions of the district registrar as may be authorised by the

p Registrar by writing under his hand™. The presumption of regularity operated here
and there is nothing to show that the Registrar did not so authorize Mr Naidu. In
any cvent. there is nothing to show that the Registrar was not subsequentlyv satisfied
as 10 the contents of the affidavit sworn by the parties in this case. which takes mat-
ters further than a statutory declaration. Mr Shankar makes reference to an
incorrect heading to the affidavit. which refers mistakenly to the Legitimacy Act.
That cannot possibly affect the contents contained in the body of the affidavit.

E Although the affidavitis a joint affidavit. the jurat refers only to the defendant and
notto the complainantalso. But then there is the evidence of Mr Naidu in the matter
that the contents of the affidavit sworn by both deponents was explained by him 1o
them. Further there is the thumb print of the complainant. as she is illiterate. on the
affidavit. I do not see therefore that it can be said:

“Thatthe learned trial magistrate erred in law and in fact in not considering the
F appellant’s explanation about the Declaration filed in Court.”

In this respect the learned Resident Magistrate had this to say:

“The respondent’s explanation that he gave his name and consented to be the
father purely to oblige a friend Baksi Singh I find extremely hard to believe hav-
ingseen and heard and observed the respondent’s demeanourand behaviourin
G court. I might further add that it strains my credibilitv to the maximum limit to
accept that a married man with 5 children. ordered 1o pay maintenance to
anotherwoman fora further 2 children at $32 per month. would purely to oblige
a fricnd consent to be registered as a father of a strange child whose mother he
hasmctonly twice. Havingseen and heard this respondent I formed the definite
view that he was not the type of person to acknowledge a liability for which he
was notresponsible. and indeed would even deny a responsibility. if he had half
H a chance of doing s0.”

On the issue of credibility. in view of the evidence before the court. I do not see
how those observations can be impugned. The third ground must fail also.
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I'turn then to the fourth ground ofappcal. that is. that the decision is unreason-
able and cannot be supported. having regard to the evidence. Mr Shankar submits
that the learned Resident Magistrate accepted the evidence of the complainant as
the truth. before proceeding to consider the evidence of the defendant. It will be seen
that the lcarned Resident Magistrate dealt with the straightforward issuc of
credibility in the very first page of his judgment. Dealing bricflv with the com-
plainant’s evidence first. and thereafter the defendant’s evidence. It is correct to sav
thathedid firstly accept herevidence and then in turn rcjected thatofthe defendant.
But that I think was the learned Resident Magistrate’s method of succinctly stating
his conclusion in the matter. and cannot in any way. as I sec it. be taken to indicate
his mental process in coming 1o such conclusion. Indeed. it will be scen that his
Judgment thereafter gives ample reasons for coming to the conclusion that he did.
He described the complainant “as an ignorant uneducated and illiterate woman".
and that clearly she was. But that did not mean that she was an untruthful witness.
There are many contradictions in her evidence. as to how long the parties had lived
in and the location of a particular house etc. The learned trial Magistrate
observed.

"However I formed the definite impression. quite clearly and bevond all doubt

that she spoke the absolute truth when she said that the respondent was the

father of her child.”

It will be seen that the learned Resident Magistrate there referred to an “impres-
sion”and not necessarily to a conclusion. much less satisfaction in the matter. There
is the phraseology “beyond all doubt™. but taking the passage as a whole it conveys
nothing more than that the complainant was a Very convincing witness.

The learned Resident Magistrate adverted to the evidence of the respondent
admitting taking some groceries to the complainant’s brother’s house. maintaining
however that he did not realise that these groceries were intended for the child's
birthday. That. the learned Resident Magistrate observed. was

“strange conduct fora man who. if his evidence is correct. had met the complai-

nant twice in his life.”

There is then the affidavit which the learned Resident Magistrate accepted as
corroboration of the complainant’s allegation. and also as an admission of pater-
nity by the defendant. Futher. there was the evidence that the defendant admitted
that he had given a house to the complainant for the lump sum of $200. "She prom-
tsed to pay me $200 lump sum. She did not pay it.” he said. He did not ask for the
$200. He had first said that he gave the complainant the house about six months
after he had signed the affidavit. that is. in May 1980. He subsequently said that he
gave her the house in 1977 or 1978. The learned Resident Magistrate observed that
this was about time when the complainant gave birth to the child. He observed:

“"Why a man who has meta woman justtwice should give her a house to live in.

is beyond comprehension and more so when the man who docs so makes his

living as a Taxi—driver”

I would respectfully agree with that observation. Suffice it to say that I consider
that the evidence before the learned Resident Magistrate was compelling. The
fourth ground must also fail and the appeal is accordingly dismissed.

Appeal dismissed.
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