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Appeals against convictions for murder of one losefa Kula entered by the Sup-
reme Court sitting at Labasa on 26th November 1980. There was a joint trial of all
appellants before a judge and four assessors. Before this court the appealsofall four
appellants were heard together, though as shown in the head-note, three Counsel
appeard for the appellants in the Supreme Court. The trial of the appellants comen-
ced on 7th October 1980 and ended, with the conviction of all four appellants of
murder, on 26th November 1980. The assessors expressed a unanimous opinion
that all four appellants were guilty of murder. The learned trial judge accepted this
opinion, entered convictions in accordance therewith and passed sentence for life
in each case.

The summary of facts given by the learned justices of appeal was as follows:

The facts put forward by the prosecution may be shortly stated. On the afternoon
of Saturday, December 29th, 1979 1st and 2hd appellants, with Tosefa Kula and
others, were drinking on first appellant’s property at Vuna, Taveuni; and a consider-
able quantity of liquor was consumed. An argument developed. Later, about8 p.m.,
Ist and 2nd appellants, deceased Kula, and two others, Mikaele and Fabiano, were
drinking under a tree at Vuna. The houses of all four appellants were situated
nearby. After Fabiano and Mikaele had left, a dispute flared up among those
remaining, which developed into a fist fight involving Kula, 1st appellant and 2nd
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appellant. The 3rd appellant, working in his parents’ shop, looked out and saw 1st
and 2nd appellants and Kula involved in a dispute. 3rd appellant rushed out, seized
a spade and hit Kula on the back of the shoulders with it.

Kula turned and chased and 3rd appellant who ran away. 4th appellant, arrived
on the scene and followed Kula, shining a torch on his face. It was in dispute
whether he hit Kula with his fist or not, but Kula fell down. Then 1st; 2nd and 3rd
appellants came up armed with knives and struck Kula several times with them,
while 4th appellant continued to shine his torch on Kula. A short time later Kula
was found lying on the ground. He was taken some miles to the Taveuni Hospital
and found dead on arrival.

The grounds of appeal were summarised. They are not discussed in this report.
One only of these grounds was upheld i.e. as to provocation.

This formed the main basis of arguments put forward for the appellants. The
trial judge had read to assessors Penal Code S..234 and explained that “provocation”™
was defined in 8.235 (Ibid). He directed them then, after telling the assessors there
must be an immediate reaction, thus:

“if the person causing death reacted 15 min after being provoked thatis nota
sudden reaction and one would hesitate to regard the killing as done in the
heat of the moment.”

The learned judges of appeal accepted there was evidence of conduct could be
regarded as constituting provocation. They referred to Lee Chun Chuen v. R. where
Lord Devlin set out the requirements of the defence and three elements of it.

"The question of the loss of self- control is necessarily linked with that of the
time elapsing between the provocation and retaliation; whether or not there
had been time for anger to cool. The onus of proving that there had been suffi-
cient time for that lies on the prosecution. The assessors in this case may well
have concluded. from the direction in the summing up, that the reaction to the
provocation must be immediate, in the very moment of being provoked. to
reduce a charge of murder to manslaughter. The reference in the summing up
to 15 minutes is in our opinion open to two objections: nowhere in the
evidence is that estimate given of the time which elapsed between the actions
of Kula which broughtabout the retaliation and the actions of the accused per-
sons which resulted in his death; and in any event it cannot be said that,
whatever the provocation, 15 minutes is adequate for a cooling off period. This
was a matter on which the opinions of the assessors were qf the utmost
importance.”

Held: The assessors may well have been misled as to the legal requirements of a
defence of provocation, with special reference to the necessity of proof that the acts
complained of had been brought about through loss of self-control induced by pro-
vocation. The summing up on this requirement of the defence of provocation may

- well have led the assessors to form a wrong conclusion. If they had been correctly
- directed on this point they may well have expressed the opinion that the accused
persons were guilty of manslaughter and not murder. As was pointed out by their




COURT OF APPEAL 29

Lordships of the Privy Council in Bharat (1959) 3 All E.R. 292 the Judge may well
have come to a different decision if the assessors had given an opinionin favourof A
manslaughter rather than murder.

Appeal allowed.
Convictions for murder quashed.

Convictions for manslaughter substituted in each case and sentence passed B
therefor on the accused.

Cases referred to:

Shiu Rantan v. R. 16 F.L.R. 181

Shiu Narayan v. R. 26 F.L.R. 164

Bharat (1959) 3 All E.R. 292 C
Broadhurst v. R. (1964) A.C. 441

Summers (1952) 36 Cr. App. R. 14

Lee Chun Chuen v. R. (1963) 1 All E.R. 73.

Ali Hassan v. R. FCA 57/77

MARSACK. Judge of Appeal:

Judgment

These are appeals against conviction for murder of one Iosefa Kula entered by
the Supreme Court sitting at Labasa on 26th November 1980. There was a joint trial
of all appellants before a judge and four assessors. Before this Court the appeals of
all four appellants were heard together, though as shown in the head-note, three
Counsel appeared for the appellants. In the Supreme Court the trial of the E
appellants commenced on 7th October 1980 and ended. with the conviction of all
four appellants of murder, on 26th November 1980. It is to be noted that the
summing-up of the learned trial Judge took over two hours to deliver; but the
assessors returned, after being out less than ten minutesin all. expressing the unani-
mousopinion thatall fourappellants were guilty of murder. The Judge accepted this

opinion, entered convictions accordingly,and passed sentence of imprisonment for F
life in each case.

The basic facts put forward by the prosecution may be shortly stated. On the
afternoon of Saturday, December 29th, 1979 Ist and 2nd appellants, with Tosefa
Kula and others, were drinking on first appellants property at Vuna, Taveuni; and a
considerable quantity of liquor was consumed. An argument developed over the
puncturing of a tyre of 1stappellant’s car by a 5-inch nail, and Kula considered that G
his children were being blamed for the use of the nail. He indignantly refuted this
allegation. Later, about 8 p.m., 1st and 2nd: appellants, deceased Kula. and two
others, Mikaele and Fabiano, were drinking under a cherry three in the compound
of Balram’s store at Vuna. The houses of all four appellants are situated nearby.
After Fabiano and Mikaele had left, a dispute flared up among those remaining,
and Kula punched 1st appellant who fell to the ground. 2nd appellant punched
Kula who retaliated by knocking down 2nd appellant. Then the 3rd appellant, who |
had been working in his parents’ shop, looked out and saw 1st and 2nd appellants
and Kula involved in a dispute. 3rd appellant rushed out, seized a spade and hit
Kula on the back of the shoulders with it. Kula tarned and chased the 3rd appellant
who ran away. 4th appellant, who had gone with a torch to attend to some poultry,
then arrived on the scene and followed Kula, shining the torch on his face. It was in
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dispute whether he hit Kula with his fistor not. but Kula fell down. Then 1st,2nd and
3rd appellants came up armed with knives and struck Kula several times with them
while 4th appellant continued to shine his torch on Kula. A short time later one
Petero found Kula lying on the ground. Petero then. with the assistance of 1st and
3rd appellants and some Fijians put Kula into a car belonging to 2nd appellantand
drove some 16 miles to the Taveuni Hospital. There Kula was found dead on
arrival.

The medical evidence given at the trial was that Kula had four cuts to the head,
two of which penetrated the skull to the brain; and these cuts could have been
caused by the cane knives which were produced in evidence. Cane knives were
found by the Police in the houses of each of the appellants, but were notidentified as
those being used at the scene.

The case for the prosecution rested largely on the evidence of two Fijian girls
Anatolia and Eliz Vere, who when walking down the road heard shouting from the
direction of Balram’s store. They hurried to the scene, and in their evidence deposed
to the fighting which took place and what they described as the “chopping” of Kula
by 1st,2nd and 3rd appellants, while 4th appellant was shining his torch on Kula as
this happened. They then ran off to raise the alarm.

The case for the defence, put very shortly, was that 1st appellant was knocked
unconscious by the blow from Kula and he knew nothing about what happened to
Kula thereafter; that 2nd appellant acted in self-defence or at least under provoca-
tion; that 3rd appellant did not use the sharp edge of the spade and struck blow only
when he was alarmed that Kula was intending violence to one of the othersand to a
child of one of his relatives; and that in any event there was insufficient light to ena-
ble the two female witnesses to see clearly what they deposed to in their evidence;
that 4th appellant took no active part in the assault.

As to the grounds of appeal: Ist and 3rd appellants submitted the same grounds
and their appeals can be dealt with together. The appeals of 2nd and 4th appellants
will require.separate consideration.

Ist and 3rd appellants have submitted some twenty-four grounds of appeal,
including the sub-headings, that these overlap to a considerable degrée; while some
do not call for any answer from this Court. For example, one ground reads—

“4. Thatthere was a miscarriage of justice in thatthe 1stand 3rd appellants were
not separately and/or competently represented at the trial.”

In the Supreme Court the 1st and 3rd appellants were in fact represented, as were
2nd and 4th appellants, by Mr S. M. Koya, Counsel of long and varied experience in
the Courts. Moreover, 1st and 3rd appellants were both represented by one cousel,
Mr Anil Singh, on this appeal.

The grounds of appeal of 1st and 3rd appellants requiring consideration by this
Court may be briefly summarised as under:

1. That the learned trial Judge erred in admitting into evidence
(a) production of the cane knives and evidence of blood stains thereon;
(b) evidence of the Police interviews of 1st and 3rd appellants following their
confrontation with one of the principal prosecution witnesses;
(c) the original Police statements of the two witnesses Anatolia and Eliz
Vere;
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2. That there was a miscarriage of justice in that the learned trial Judge

(a) summed up ina manner which was unfairto the appellantsin thathe com-
mented adversely on their evidence and failed to put their defence ade-
quately to the assessors;

(b) failed to direct the assessors correctly on the question of lies told by the
appellants;

(c) failed to direct the assessors adequately on the subjects of identification,
intent, provocation and intoxication;

(d) failed to direct the assesors correctly as to the burden of proof.

Ground 1(a): It was Counsel’s contention that the production of the cane knives
with which the prosecution alleged that Kula had been killed. together with the
evidence of blood-stains thereon, at the commencement of the trial, was prejudical
to the appellants in that the assessors would carry those things in their minds
throughoutthe trial. The knives were produced well before evidence was tendered as
to any connection between the knives and the appellants. Counsel for the defence
raised objection to the intended production of the knives, but after hearing argu-
ment from both sides the trial Judge ruled that they could be putinto the Court. They
were produced to the 2nd witness called then, a constable from Taveuni who merely
deposed that he had brought the knives to Court from the Labasa Police Station
together with blood samples of the deceased and of the four accused. The next wit-
ness was the Laboratory Superintendent at Colonial War Memorial Hospital, Suva
who gave evidence that the blood was of Group "A’. The fifth witness was a Medical
Officer from Taveuni Hospital who carried out the post-mortem exanination on
Tosefa Kula. He testified that the blood group of the deceased was Group *A’. Laterin
the trial the defence called Dr Karam Singh. who gave evidence that the method
used by the Laboratory Superintendent to ascertain the blood group of the blood
found on the cane knives was not satisfactory: and as a result of his evidence the
learned trial Judge, towards the end of his summing up, directed the assesors to
ignore all evidence relating to possible blood stains. In Counsel’s submission this
late direction would not have sufficed totally to remove the impression which had
been created in their minds by the production of the cane knives and the evidence as
to the blood thereon adduced at the beginning of the case. The fact that the assessors
took less than ten minutes to decide upon their verdict indicated, in Counsel’s sub-
mission, that they had made up their minds some time before, and thus would not be
able to give full heed to the learned trial Judge’s direction to them, so late, that the
evidence as to the blood stains should be ignored. In our view, though there is some
merit in Counsel’s argument, the totality of the admissible evidence of the associa-
tion of the appellants with the killing of Kula outweighs the objection put forward
on this point.

Ground 1(b): This ground relates to the evidence given by ASP Somar Singh con-
cerning statements made to him by 1st and 3rd appellants in the Police Station.
Each of them was given the appropriate caution before being questioned. The 1st
appellant was told of the accusation made against him by the two Fijian girls. He
replied that their statements were false. The Fijian girl Anatolia was then called into
the office asked to relate what she had seen. She did so and the 1st appellant again
said thatthe story was not true. Later the Police officerinterviewed the 3rd appellant,
who denied having been on the scene when Kula was struck. ASP Singh then asked
him, “Do you want to be confronted?” 3rd appellant did not reply. Once again
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Anatolia related what she had seen on the nightin question. 3rd appellant then said.,
“I hit him with spade when Kula punched my paternal uncle Bob and my cousin
Koki and knocked them to the ground.” We are unable to see in what way the
defence ofeitherappellant was prejudiced by this confrontation. Asis said in a judg-
ment of this Court in 4Ali Hasan and Others Cr.App 57 of 1977—

“We are satisfied that the witnesses were brought before the appellants to let
them know what was being said about them.”

No objection was raised by Counsel to the admission of this evidence at the trial. We
are satisfied that the appellants were in no sense prejudiced by learning, from the
witness herself, just what was being said about them. The appellants both denied
that Anatolia was speaking the truth and there the matter rested.

Ground 1(¢): When Anatolia was being cross-examined she was asked by
defence Counsel about the statement she had made to the Police, and as to whether
that statement was consistent with the evidence given in Court. The record at this
state says:

“Police statement tendered”.

It was read out in English and interpreted to the witness in Fijian. She was then
cross-examined on the statement itself. The production of the statement followed
logically from the course taken in the cross-examination; and Counsel used that
statement in framing his questions to the witness. When the other Fijian girl Eliz
Vere was giving her evidence she was cross-examined by Counsel for the appellants
on the statement she had made to the Police, and Counsel during the course of this
said to the Court:

“T wish to tender the statement”.
It was so admitted accordingly. The learned trial Judge warned the assesors—

“Itis not evidence, but simply to show what she has said or admitted to say on
another occasion in relation to the evidence given in this Court.”

Thereisthus no ground of complaint regardingthe admission of the statements into
evidence; and it was made clear to the assessors that the statements in themselves
were not evidence.

Ground 2(a): Itis certainly true that the learned trial Judge went to some painsin
the course of his summing up to criticise defence Counsel’s cross-examination of
Anatolia and Eliz Vere, and to convice the assessors that these witnesses were
worthy of credit. But he still made it clear that the assessors were not bound to accept
his opinion. On this matter he directed them in the following terms:

“I may make comments on the evidence by comparing or constrasting what
one witness says with that of other witnesses. In so doing I am rrot inviting you
to accept or reject any witness's evidence. Should you get the impression that I
have formed an opinion of my own which I wantyou to accept you will be quite
wrong. I have no such intention. I may try to assist you in assessing the
evidence by giving you the benefit of my experience in that respect but you are
independent persons chosen to return your own independent opinions and
not something which you think the judge has in mind.”
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In support of his argument on this ground Counsel cited Broadhurst v. R. (1964)
A.C. 441 in which a conviction was quashed on the ground that the learned trial
Judge had gone too far in revealing his views. so far that there was a danger of the
jury being overawed by them. That case is however distinguishable from the present
one: as was said by Lord Devlin at page 464:

“Their Lordships appreciate that the Chief Justice was anxious only to help
the jury to take a true view of the case as he saw it, but unfortunately, in their
Lordships’ opinion, he saw it wrongly.”

Earlier in the judgment Lord Devlin says:

“Butitis very important that the jury should be told that they are not bound by
(the opinions of the presiding Judge on issues of facts) nor relieved thereby of
the responsibility for forming their own view.’

In the present case it has not been shown that the learned trial Judge took a wrong
view of the case; and in any event he made it clear in the passage from his summing
up quoted supra that were to return their own independent opinions and not some-
thing which they thought the Judge had in mind. Accordingly we are unable to say
that the summing up of the learned trial Judge amounted to a miscarriage of
justice.

Ground 2(b) Itis the contention of the Counsel forthe appellants that the learned
trial Judge made too frequent references to lies told by the appellants. giving the
impression to the assessors that the telling of lies by the appellants was a matter
definitely to be taken into consideration on the question of their guilt. He cited a
passage from the judgment of Lord Devlin in Broadhurst v. R., (supra):

“Itis very important thata jury should be carefully directed upon the effect ofa
conclusion, if they reach it, that the accused is lying. There is a natural ten-
dency for a jury to think that if an accused is lying, it must be because he is
guilty, and accordingly to convict him without more ado. It is the duty of the
judge to make it clear to them that this is not s0.”

The summing up of the learned trial Judge on this subject is in these words:

“In sifting the evidence if you consider that the accuseds or any of them have
told lies that is not the reason for regarding the prosecution witnesses as truth-
ful. Lies told by the accuseds are something you can take into account when
assessing their credibility and you may wonder why it was necessary for them
to tell lies to the police,—if you think they did so. If you think that any witness
has told deliberate untruths in this Court then you should be very careful
about accepting any part of that witness’s evidence.”

This direction might have been improved if he had reminded the assessors thatan
accused person may have motives other than concealment of guilt’by lying, e.g.
fear.

Ttis to be noted that he does not definitely state that the appellants have told lies.
He invites the assessors to make up their own minds on this point. He follows by
directing them that if they conclude that the appellants have told lies that does not
mean that the prosecution must necessarily succeed. It is a matter to be taken into
consideration in assessing the credibility of the appellants in their evidence. Itis a
well accepted principle that if a witness is proved to have been lying in some part of
his evidence caution must be exercised in the matter of belief in the rest of it. The
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2. Thatthere had been misdirection or inadequate direction on the subject of
the proof of intent.

Ground 1: Itis clear that the 4th appellant, though early in the proceedings he
struck a blow on Kula, took no active part in the final assault with knives which led
to the death of Kula. Accordingly his conviction of murder must rest on his being
proved to be a party to the crime. The relevant statutory provisions, Section 21(1)3)
& (c) of the Penal Code are:

"21.—(1) When an offence is committed each of the following persons is
deemed to have taken part in committing the offence and to be guilty of the
offence, and may be charged with actually committing it, that is to say—

(b) everyperson who does or omits to do any act for the purpose of enabling
or aiding another person to commit the offence; .

(c) every person who aids or abets another person in committing the
offence.”

No direct reference was made by the learned trial Judge in his summingup to these
sections of the Penal Code. That, however, would be of no moment provieed that he
made it clearto the assessors exactly what had to be proved in order to establish that
4th appellant was a party to the offences committed, within the provisions of the law.
In the course of his summing up he refers to the part played by the 4th appellant in
what took place. The relevant passages are:

“Ifeach accused chopped him with thatintention it matters not which of them
struck the fatal blow or blows they would all be guilty. Ifyou decide that Accd. 4
(John) was not simply a passive onlooker but had gone into the road looking
for Kula and had held the torch on Kula when he was being chopped that
would be acceptable evidence that he was joining in with the others whilst they
chopped Kula.

If you consider that to be the correct picture you would find all four
accuseds guilty of murder as charged.”
“Did Accd.4 spontaneously join in the killing by shining his torch to
help them, or to help Accd.2 (Appal Sami)? Or was he innocently caughtin an
incriminating situation? They are matters for you.”

“Itdoes not matter which accused actually struck the fatal blow or blows if you
decide that accused 1, 2 and 3 were there chopping Kula. It is sufficient that
each one intended to inflict some grievous harm to him and was there assist-
ing. Accused 4, John, is in a similar position if you concluded that although he
was not armed he went to the road looking for Kula and stood by intending to
assist accuseds 1 & 2 & 3 by shining a torch"beam on Kula.”
In the last passage quoted the learned Judge directs the assessors that to find 4th
appellant guilty of murder they must find that he was assisting the otHer appellants
as they were asaulting Kula. But he does not make it clear that to find him guilty of
murder they must be satisfied that he knew the intention of the other appellants was
to kill or inflict grievous bodily harm. It may well be, to judge from the last pasage
quoted, that the learned Judge was of the opinion that the fact that the other
appellants were, as the evidence goes, “chopping” Kula with knives was enough of
itself to establish an intent to do grievous bodily harm; and that the 4th appellant,
watching what they were doing, must have realised the intent, and still continued to
assist by shining his torch on Kula. But in our view the learned trial Judge should
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have directed the assessors that, to find the 4th appellant guilty of murder by beinga
party to that offence, they must find it proved to their satisfaction that he knew they
intended to inflict grievous bodily harm. That being so, though failure so to direct
the assessors might well involve a dismissal of the charge against him of murder, it
could properly be found that4th appellant was aiding 1st,2nd and 3rd appellants to
assaultKula;asthatassaultresulted in the death of the victim, the proper conviction
in his case would be not of murder but of manslaughter.

It is now necessary to consider the ground advanced by 3rd and 4th appellants
thatthe learned trial Judge failed to direct the assessors adquatelyonintentand pro-
vocation, and by the Ist and 2nd appellants on intoxication.

With regard to intent the learned trial Judge directed the assessors in these
terms:

"A person’s intentions are in his mind. We are not mind readers and therefore
an accused’s intention when he commits an alleged crime is not capable of
positive proof. Intention. can only be proved by conduct on the part of the
accused which makes you sure that he had an intention to kill or to cause
grievous harm to the deceased. The onusis upon the prosecution to prove that
intention and it is never upon the accused to negative it.”

What he is saying there is that proof of intent must be a matter of inference from the
conduct of the accused. Here in our opinion the actions of Ist, 2nd.and 3rd
appellants led invitably to the conclusion that each of them had the intent at least to
inflict grievous bodily harm. No other inference, in our view, is possible from the
attack of three persons with cane knives on another who was on the ground. The
learned Judge also gave the assessors a general direction that they must be sure
before expressing the opinion that any one of the accused was guilty; and in explain-
ing that the meaning of “malice aforethought” must, in this case, include the inten-
tion to cause death or grievous bodily harm. His direction on this point was, in our
opinion, adequate.

As to intoxication: His direction on this subject to the assessors was as
follows:

“The factthataccd.l oraccd.2 was so affected by drink that he acted in a wayin
which he would not have acted had he been sober does not assist him provided
he had the intention to kill or to cause grievous harm. A drunken intention is
still an intention. You must have regard to all the evidence including that relat-
ing to drink in deciding whether accd.1 or accd2 had the necessary intent. If
you decide having considered all the evidence including drink that either
accd.1 or accd.2 killed or assisted in the killing of Kula but had not the
necessary intent to kill or cause grievous harm you would find either or both
not guilty of murder but guilty of manslaughter.

If you are not sure whether there was the necessary intent you would give
either or both the benefit of the doubt and find either or both not guilty of mur-
der but guilty of manslaughter.

The onus is on the prosecution to make you feel sure that aced.] and/or
accd.2 was able to form the necessary intent and did form it notwithstanding
that they had been drinking.”
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This direction is strictly in accordance with the provisions of Section 13(4) of the
A Penal Code which reads:

“(4) Intoxication shall be taken into account for the purpose of determining
whether the person charged had formed any intention, specific or otherwise,
in the absence of which he would not be guilty of the offence.”

The learned Judge did direct the assessors to take into account the question of
intoxication in deciding whether the particular apellants had the requisite intent
and to give them the benefit of the doubt if they were not sure. He correctly directed
that the appropriate opinion was manslaughter if they were not satisfied. We have
discussed the authorities on this subject in some detail in Shiu Narayan & Anotherv.
Reginam 26 F.L.R. 164 and do not need to repeat what we said there. This ground of
appeal fails.

The directions as to provocation formed the main basis of the arguments put for-
ward on behalf of the appellants. The learned trial Judge read to the assessors Sec-
tion 234 of the Penal Code which is in these terms:

“234. When a person who unlawfully kills another under circumstances

which, but for the provisions of this section, would constitute murder, does the

act which causes death in the heat of passion caused by sudden provocation as

hereinafter defined, and before there is time for his passion to cool, he is guilty
D of manslaughter only.”

He also explained that the term “provocation” is defined in Section 235 of the Penal
Code as meaning—

“Any wrongful act or insult of such a nature as to be likely, when done to an
ordinaryperson,...... to deprive him of the power of self-control and to induce
E him to commit an assault of the kind charged.”

Thelearned trial Judge then gave the assessors a direction which Counsel for the
appellants strongly contend was wrong and led to a serious miscarriage of justice.
After telling the assessors there must be an immediate reaction he wenton to give a
direction in these terms:

“Ifthe person causing death reacted 15 mins. after being provoked thatis nota
F sudden reaction and one would hesitate to regard the killing as done in the
heat of the moment.”

In the present case there was certainly some evidence of acts which could be regar-

ded as constituting provocation, with assaultor attempted assaults by Kula on some

of the appellants and his chasing one shortly before his death. In Lee Chun Chuen v.

R.(1963) 1 AIlE.R. 73 atpage 79 Lord Devlin sets out the requirements of the defence
g of provocation. These are—

“Provocation in law constitutes mainly of three elements—the act of provoca-
tion, the loss of self-control, both actual and reasonable, and retaliation
proportionate to provocation.”

The question of the loss of self-control is necessarily linked with that of the time
elapsing between the provocation and retaliation; whetheror ot there had been
H time for anger to cool. The onus of proving that there had been sufficient time for
that lies on the prosecution. The assessors in this case may well have concluded,
from the direction in the summing up, that the reaction to the provocation must be
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immediate, in the very moment of being provoked., to reduce a charge of murder to
manslaughter. The reference in the summing up to 15 minutes is in our opinion
open to two objections: nowhere in the evidence is that estimate given of the time
which elapsed between the actions of Kula which brought about the retaliation and
the actions the accused persons which resulted in his death; and in any event it can-
not be said that, whatever the provocation, 15 minutes is adequate for a cooling off
period. This was a matter on which the opinions of the assessors were of the
utmost importance.

Thetrial waslengthy and difficult, and we realise that the learried trial Judge had
by no means an easy task to summarise. to the assessors. the evidence of the wit-
nesses and the arguments of Counsel. At the same time with respect to the learned
trial Judge it is our duty to consider every aspect of the matters concerned in the
appeal. We have reached the conclusion that the assessors may well have been
misled as to the legal requirements of a defence of provocation, with special refe-
rence to the necessity of proof that the acts complained of had been brought about
through loss of self-control induced by provocation. As we have said we are com-
pelled to find that the summing up on this requirement of the defence of provoca-
tion may well have led the assessors to form a wrong conclusion. If they had been
correctly directed on this point they may well have expressed the opinion that the
accused persons were guilty of manslaughter and not murder. As was pointed out by
their Lordships of the Privv Council in Bharar (1959) 3 All E.R. 292 the Judge may
well have come to a different decision if the assessors had givenanopinionin favour
of manslaughter rather than murder.

Accordingly we allow the appeal of all four appellants and quash the convic-
tions for murder. In their place we substitute convictions for manslaughter in each
case; and on these convictions we pass sentences as under:

Ist Appellant 10 years’ imprisonment
2nd Appellant 10 years’ imprisonment
3rd Appellant 7 years’ imprisonment
4th Appellant 4 years’ imprisonment

to take effect from 26 November 1980.

In fixing these sentences we have taken into account the youth of the 3rd appellant
and his acts at material times, and the fact that the 4th appellant was notarmed and
played a minor part in the violence which led to the death of Kula.

Appeals allowed. Convictions for Manslaughter substituted.
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