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GOGAY & SONS
.
GIRWAR SINGH & SONS

[SurreME Court, 1974 (Stuart J.), 2nd May]
Appellate Jurisdiction
Negligence—qgoods destroyed by fire whilst in the custody of carrier—whether
reasonable core exercised by carrier during journey.

Bailment—destruction of goods by fire—burden of proof on bailee to show
that he had taken proper and reasonable care of goods whilst in his possession.

Goods belonging to the appellant had been delivered to the respondent firm
for transportation by truck from Lautoka to Ba. During the course of their
Journey, the goods were destroyed by fire,

The driver of the truck gave evidence that the truck had caught fire, that
the goods were destroyed, and that he was unable to put out the fire. He
gave no cvidence as to how the fire oceurred or its cause; nor did he show
that he had taken reasonable and proper care of the goods.

Held : The respondent firm, as bailee of the goods, was responsible for
their return and if it failed in this duty, it rested on it to prove that it had
taken proper and reasonable eare of the goods and that what happened, had
occurred without detfault on its part.

Cases referred to :
Houghland v. Low [1962] 2 W.L.R. 1015 ; [1962] 2 All E.R. 159.

Thomas National Transport (Melbourne) v, May & Baker (1966) 115 C.L.R.
353.

Appeal against the judgment in the Magistrate’s Court in favour of the
respondent firm.

B. C. Patel for the appellant.
D. 8. Sharma for the respondent.

STUART J.: [2nd May 1974]—

This is an appeal from a decision of a Magistrate at Lautoka. The appellant
was a plaintiff suing for $305.08 the value of certain goods which came by
ship to Lautoka and were delivered to a ecarrier to transport from Lautoka
to Ba. To begin with, the value of the goods was $238.85, the cost of freight
as per the Bill of Lading was $28.44 and there was over insurance and
survey report fees amounting to $40.46. He claimed that he had delivered
these goods to a carrier and they had not been delivered. The defence alleged
that defendant was a private carrier, and that the goods were not delivered
because they were destroyed by fire in the eourse of transportation through
no lack of care on his part. Plaintiff replied alleging that defendant was a
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ecommon carrier. When the case came for trial, plaintiff had to prove that
defendant was a common carrier and the Magistrate ruled that he had to
begin. He does not now complain of that. Plaintiff ealled evidence, none of
which touched upon the destruction of the goods, and defendant called the
driver of the vehicle which had ecarried the plaintiff’s goods and he deposed
that on the way from Lautoka to Ba, his truck eaught fire, and he did his
best to stop the fire. He said that the fire was on the back of the tray where
the goods were. At that stage, although the driver had not actually said that
there wns no negligence on his 1 hie i e was as eclear as a bell, and
1 am at a complete los sel for the pl: intiff did not
eross-examine “'<.'- ise and origin of the fire.
Cross-examination, scovering the u\lll;, and

discover the truth, he cannot

yjeet of the

(e purpose

if in this ease plaintiff did not e rour
complain if the Court draws an inference 1st him, And that is precisely
what h: Magist1 eld that there was no sufficient evidence
to establish defendant as a co m carrier, and that he did not cause the
fire and was unable to do anything to prevent it, and that on his evidence
10 negligence was established. The pl.':i:.nliﬂ" appeals.
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The burden of l?;--

for the defendant to show how
the fire star

says that the burden was on
defendant to show that th lere was no negligence on lm part in the eare which
Lx tool of the coods d he referrved to Houghland v. Low I1‘NJJ| -2 W.L.R.
{OI.J He argued th re was no sufficient evidence to ]l.:‘.ln’j\' the Magistrate’s
finding. Mr Pai pears to found his argument on the phrases ¢‘ ...in his
evidence no mnegligence has been established *’: ¢ The plaintiff has not
established his claim. ”’ Houghland v. Low was a case where the plaintiffs
phuu their suitease on the defendant’s eouch at Southampton and it did not
arrive at its des ion at Hoylake. It was admitted that the plaintiff had
made out a prima facie case. Willmer L.J. puts the matter thus at p.1019
““ That prima facie case stands unless and until it is rebutted. The burden
was on the :h‘}'-.f:l»i;t:'.-?~: to adduce evidence in rebuttal, They could discharge
that 11'.:r| by proving what did happen to the suitcase, and by showing
ths at did hap t any default on their par

ont rt. They
('.(‘T".;lE}I.I\' did not sueceed in doing that, for the judge was left in the position

that he simply did not know what did happen to the case.
Alternatively,

showing that, altl

pen ] app ned v

efendants could discharge the burden upon them by
they could not put their finger on what actually did

happen to the suitcase, nevertheless, whatever did oecur oceurred notwith-
standing all reas xercised by them throughout the

sonable care having been ¢
whole of the journey. '

Now, in this case the only evidenee about the fire was that of the defendant’s
driver and he said that he was driving his vehicle from Lautoka to Ba. He
goes on

““1 was carrying goods consigned to the plaintiff. On the way a lady
stopped me and informed me my truck had eaught fire. I stopped imme-
diately. T got off the truck, saw the fire—a big fire had spread—and did

my best to stop it. The fire was on the back of the tray where the goods
were kept. Some Sunshine milk and Milo were burning in tins. It was
packed in cartons. 1 was unable to put the fire out. After that the fire
brigade arrived and the fire was extinguished. By that time it was fairly
late, My truck was driven to the police station. I looked under the tray.
Evm'vlhmﬂ' was in good and funectioning eondition. ’
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Now looking at that evidence in the
the defendant has certainly not shown
oceurred or what was the cause of it. has he shown that, although he
cannot put his finger on what did actually appen, whatever did occur,
oceurred notwithst; all reasonable care having been exercised by him.
He has given evi no precautions he took: there is no evidence to show

imable goods on his lorry. I would not m ' have
I Milo were readily or highly inflammable.
' brou evidence to s
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[ K.B. 73 used
He said at p.8¢

light of the statement of Willmer L.J.

happen, and how that fire

Li
lence of

110 11

6 ‘“ The defendant
for their return to their owner. If he
n to prove that he did take reasonable
if he had been there he could have
esulted. He 18 not dischareed
(Melbourne) v. May
i unable to deliver
ie and there they
was not rtained,
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