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Mr. M.J. Scott, tor tbe Respondent.

'!1n1katolu Lim1ted, which I shall call the appellant,
18 a company re~istered in Fiji and it owns a piece of land
at Nadi which, according 1:0 the records in the Land Transfer
office, 1t acquired i,n 1973 from Pioneer Investments Ltd.
The transfer showedthe consideration as $40,000 and the
transfer was stamped as at that SUlJl. The appellant duly
!lled its incometax returns but showed that the property
had. been bought :for ;~O,OOO. On the latter figure 1t would
escape payment of tax, but U the consideration was only
$40,000. ita margin ot profit in selling sections ot the
land which 1t had cau,sed to be subd1vided after purchase,
would be aoaewbat gnu:ter and the appellant would be
liable to tax.

:lha Comm1sa1onar of Inland Revenue, whom I shall refer
to as the Conn1ss1oDe.r,assessed tile appellant for 'tax on
the beaU tbat 1t had pa.1d$40,000 for the land and the ;6. ,~

appellut objected an·1produced a 'statutory declaration by
a Il8D ~ cuthbert 'libo llvu in Melbourne, Austral1a and 1s



• dJ.rector oZ appell.ant pW1>ortingto showthat the
land had been bought by tlut appel.l.ant from a concern called
Eagle L1m.1tedfor a price of $90.000. The Commissioner
rejected this decl.aration und the appellant appealed. Ita
appeal took two points - f~.rst that the Commissioner
should have accepted the price of the land as being $90,000,
and secondly that as the appellant was merely a trustee for
two other companies~ both t'egistered in Fiji, caJ.J.ed
cromwell (Fiji) Ltd. and MrLraBSLtd., and those two
companiesin tunl 'were tnultaes for two Victorian families,
the 'tax assessments should be raised in accordance with the
"trusts.

e I wil.1 deal first wi 1:11 tba objection that the
C;omm1ssionershouJ.dbave accepted that the purchase price

, of the land was $90,000. Mr. Kell for the appellant first
a.skedleave under Order 38 of the Rules of the ~upreme
Court to adduce written evtdance in the form of the
declaration by Cuthbert. I accepted the evidence de bene
esse. l-6oobjection was u..ken to 'the fact that the
declaration is merel.ya phc1tocopyof another document,
nor that there was no evid.nce that the documentof which
it 1s a photocopy is an orj .g1na1document. I wil.l.
therefore assume, for the l,urposes of this case that this
is a photocopyof an orig1l.a1 document. I regard 1t

.however, as defective in tl:.at it merel.yasseverates that thee appellants paid $90,000 fOI' tbe land. and does not explain,\l or even attempt to expl.ain the point at issue, namely.
the connection between the undoubted purchase by appellant
of land from Pioneer Inves1ments Ltd. for $40,000,
supported as 1t 1s by reg1: tered documents. and the alleged
purchase by the appellant c,f the same land from Eagle
Ltd., apparentl.y a NewHebJ,'1descompany,:for $90,000,
supported only by a minute of t.be appellant - not in a
minute book, but on a l.oos.' sheet, and a copy of an
agreeaaant dated. 23rc1 Augus1:, 1973 to that effect purporting
1;0be a true copy. I 'thilk that I should say that tbe
appeJJant's accounts bave <ons1st.e11t.ly 18 1'68 re~ shewn
the coat of the land at $9<I,000. but I do not think that
should ~e1gb.tthe balance 1:.ga1nstthe failure to explain

why tba documentof tr8nsft:r gave the price as ~40,OOO.



'!'here is the further tac·t, again unexplained by the
appellant, that appe~t lodged a caveat against the
tJ:Ue after l?ioneer Inve;~tmentsLtd. had acquired th.e
land, seek1ng to protect an interest claimed by it
under an agreement dated lOth July, 1973. That caveat
was registered on 3rd Au,~t, 1.973, twenty days belon
the alleged purchase fro-a Eagle Ltd. Then there are
photocopies of rece1pts. but they mean notb1ng as t.bey are. and
couJ.d. cloubUe.a have be.:1 proper1.Y.pl;'Oved.. In these
c1rcuaatancea I aiR not elLaposed to attach any weight to the
appellaD1;l. c1ecJ.ara't1on, aDd since the onus of proof 18
on the appe1l.aDt tb1a gI"l)UDd of appeal mua"t fall.

In Apr1l., 1976, thlt appellant made returns of income
for 1973. 1974 and 1975 :md returns for 1976 and 1911
were lodged in July, 197.3. 1978 and 1979 returns were
lodged 180" or les8 as they became due. AU. those returns
shew a nom1neJ capital. or $100,000 and an 1ssued capital of
$3. The question at 1s,sue concerns the 19n, 1978 and
1979 returns. I would add :tor the sake o£ comp1.eteness
that Cornwell and Maraas lul'V8 duly made returns, ,
each sheWing a nominal c,lpital of $10,000 and an 1ssued
cap!tal of $2. After 'the purchase of the land 'the
appellant appears to have caused 1t to be subdiv1ded.
There .ere ori~1nally tw:l mortgages given by the appellant,
but in 197p they were d.1scharged and a new mortgage given
to the Austra.l1a and Ne•• Z.ealand Bank. Each of these
DlOrtgagtUJ IDUSt have been executed by the appellant. The
firs t salas of land appear to have taken place in 1977
when five blocks were soLd., 'the returns "for 1977,
1978 and 1979 all sbew sales made and set against the
expend1ture on the basis that $90,000 was paid for the land,
and the Commissioner adjusted those figures on the beaia
that only $40,000 was paid for the land. The Comm1asioner's
figures w1ll now 8'taDd.

~ appall.ant, noll.ver, seeks to substantiate a
rurther ground of appeal which was alJ.owed by the Court
wi tb the consent ot the Co_1aa10ner to be introduced
into the notice ot appeal, although it does not appear
in the appellant 18 o.r1&1~ objection. 1ba appellant



r
')

claims that the assessmenu for 1977, 1978 and 1979 should
not have been raised 8SaJ.zut the appellant, or indeed
againSt Cornwell or !'larass whoa the appellant represents,
but againSt the ultimata b4ine!1c1ar1es, the Grubb and
CUthbert famil1es and at tk,. hearing of the appeal deeds
ot 'truat "vre produc..a, al:ulwiQ.8 tb.e ad.c1reaue. oL aome ot
the ultiJDate beneficiaries, although there was notbJng to
shew whether any of them or wbich ~ tbeJD were still
olive, or were minors. lU. KaU cUd. -not tell the Court
under WJ.ch section ot tba Act he coua1dered the
beneficiaries might have been taxed, but contented himself
with producing authority that a companycan act as a trustee.
lie also produced. tbe maIIOra:Dda and. art1cJ.es at association
of the appellan't, Cornwell ,and Maraas. I amwi]] 1ng 1;0

assumetor the purposes ot 'tb.1s appeal, n~u't Qec1d1ng
tbe po1A't, tba't "the JDeJIIOraD:1a IU34a.rUc1.es ot 'these three
companies empower them to &Iot as trua"teea. 'l'he tact is,
however, that in au. the yeiirS under consideration, all
moneys received by the appe:Uan't have been applied in
reducing the mortgages and Jpaying tbe debts ot the appellant,
and up to the end of 1979 tJ:1ere had been, according to the
accounts, constant losses. The result is that no money
got beyond the appellant.

Now,tha law 1n the JD.:il'tter is well settled and is••set out, so far as 'the 1'.Z1gl~Lsh I come'J:ax Acts are
concerned 1n 'l'I1l1iamsv ~1nt~er (1921) 1 AC.65: 7 '1'(;.367:

799 LJAB1156 where VL;count Cave L.e. said -

"The i'act 13 that 1:~the IncomeTax ACts are
exa.ul1ned, it will be found that the person charged
wi th the tax is ne1the::- the 'trustee nor th.a
benef'icia.ry as such, but the person in actual
x-ece1pt and control ot the income whicb 1t 1s sought
to reach. The object of the .Acts ,is tu secure :for
the .:ltate a proportion of the prof1ts chargeable and
this end i8 at'ta1ned (upeak1ng generally) by the
s1m:p1eand eftecU ve ~~ed1ent ot taxing the prof1 ts
where they are :found. U the beneficiary rece! ves
them, be 1s liable to 1Mt taxed upon them. U the
trustee receives them tlDd controls them, he is primarily
so liable. U they are under the control of a guardian
or comm1ttee tor & penlon not sui juris or it' an agent
or racel ver for perSOJUI resident abroad recei vea them,
they are taxed 1n his ll8Dds. But in cases where a
trustee or agent 1s macle cb&rgeable wit.h the tax t.he
statutes recognise· thai; be is a 'trustee or ~ent :for
others, and he is "taxecl on behalf ot, and as
representing, his beDej'ic1aries or· princ1paJ.s ".



The pr1nc1~1. there 1z1';'1cat8dappl.1e.a equally to
;r'.1j1 &.3 .to England. ~.ctioll 39 ot the Ac~ deals with
representaU v." ot ~.rsons who haw not made returns
and 1.wposes llabi1l1,y upon the represen'taUve. :Action
4tOd.eala with a tl'WI tee rece1 vine 1ncome on behalf
ot a non-resident ••• ction 42 provides tor payment ot
t,l;LX on !neo_ &QcWll\l,lata<1111the banda ot a tN.te.
but provid.e. &lao ~,a't 1.f the ~ome IIbalJ. have reacbeO.
the beDetic1alry, 1t wlll be t&xe<1there. but tax 1s IW t
to be paid. ~w1ce.

In this case the person in actual rec.1p~ of 'the
1ncoma1s the appellant, and there waa never anythiDg
to pasa beyond tba • ppellan't, Wich 18 therefore pr1mar11y
liable tor tax. Hancethe appealwill bfL-dismissed.
aud the a.pp.llan~ will pay the Comm1aa1cner's costa
to be tweed. in dAttlW,l t of agreement.

(~.A.~tuar~)
Court Qk !t9V~

/4 ~ Oc. -kl.Ye~I )c1 ~,3>,
<iI'tibGepttieer, 190'-

6011c1 tora: H1tchel:L Ka11 de Co& 'lb.e ~llcj, 'tor to the
Inland ;"-vllll1Je Lepartmel1t.


