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JUDGM ENT 

Re s pondent 

This is an appeal from the judgment of the 
Ma gistrate's court Suva delivered on the 29th December, 1981 

where i n an order was made agai nst t he appellant/defendant 
t hat he give vacant possession of certain premises occupied 
by him to the respondent/plaintiff . 

The respondent pu r po r ted to terminate the 
appellant' s monthly tenancy by a six calendar months notice 
delivered to the appellant on the 31st August 1979 to vacate 
by the 29th February 1980 . 

It is not in dispu t e that the provIsIons of the 
Fa i r Rent s Act appl i ed to t he t enancy and section 19(1)(e) 
i n particular . 

The prov i s i on is as follo ws : -

"19(1) No judgment or order for the recovery 
of possession of any dwelling - house to which 
this Act applies or for the ejectment of a 
lessee t he r efrom shall be made , and no such 
judgment or order made before t he commencement 
of this Act shall be enforced , unless -
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( a ) • ••• •• •••••• • •• • • •• 
( b ) ••••• • •••• •• • • • • ••• 

(c ) • .• •• • ••••• • • • • • •• • 

(d ) ••• • •• • • • •••• •• • • • • 

(e) the premises are bona fide required by 
the le ssor for his own occupation as 
a dwelling - house and the lessor gives at 
least twenty - eight days' notice in 
writing to the lessee reQuiring him to 
Quit and (except as otherwise provided 
in this section) the court is satisfied 
that reasonably adequate and suitable 
alternative accommodation is available 
at a rent not substantially in excess of 
the rent of the premises to which the 
judgment or order relates; " 
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The provision is also governed by the f ourth proviso to 
subsection ( 1 ) which specifies, that the existence of 

alternati ve accommodation shall not be a condition of an 
order on the grounds specified in . paragraph (e), where the 
period of notice given is at least six months . 

The appellant has raised four grounds of appeal 
but only the first two need be considered. They are: -

"1. THAT the Learned Trial Magistrate erred in 
TaWand in fact in failing to direct his mind 
as to wheth er the Plaintiff was acting bona 
fide when maintaining that he required the 
demised premises for his own use as re quired 
under s . 19(e) of the Fair Rent Ordinance . 

2. THAT the Learned Trial Magistrate erred in law 
ana-in fact in finding that a si x months 
notice was sufficient without there being need 
for the Plaintiff to prove that he was acting 
bona fide and required the premises f or own 

" 

occupation as a dwellinghouse. It 

The learned Magistrate in his judgment said : 

J further find as a fact th at the Plaintiff 
does require the said premises for his own 
occupation as a dwelling house for his fa mily. 
Assuming that I am held wrong in this finding, 
I consider that the fact that a s i x months r 

notice had been given i s sufficient t o ent it le 
the Plaintiff ID vacant possessi on bear ing in 
mind the said proviso to s . 19. " 
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I can at this stage dispose 
~ithou t first stating the facts . 
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of the second ground 

The Mag istr at e cl earl y erred in holding that a 
si x months notice "i s sufficien t to entitle the plain t iff 
to vacant posses si on bearing in mi nd the said proviso to 
secti on 19 . ,t 

The six months notice operates merel y to remove 
the r equirement in paragraph (e) that the Court must be 
satisfied that suitab le alternative accommodation is 
ava ilable before it makes an order . 

Before an order can be made under paragraph (e), 
the Court must be satisfied on the following matters: -

1 . The premises are covered by the Act and are 
bona fide required by the lessor for his own 
occupation as a dwelling house and 

2 . At least 28 days notice i n writing has been 
given to t he tenant to quit and 

3 . The Court is satisfied that suitable alternativ e 
accommodation is available prov i ded that 

4 . Requirement 3 has no application if the notice 

in 2 is not less than 6 mont hs. 

There is also an overriding provision that in an y 
of the cases in the subsection (10 paragraphs) the Court 
must consider it reasonable in any event to make an order 

for recovery of possession. 

While the appellant is cor rect in stating that the 
Magistrate erred as regards the effect of the six months 
notice, that is not the end of this appeal . 

The Magistrate had to consider whe th e r the 
respondent had established that he bona fi de req uired the 
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premises for his own occupation as a dwelling house. That 
was in fact the only issue he had to consider. 

He did purport to find as a fact that the respondent 
required the premises for "his own occupation as a dwelling 
house for his family". 

Virtually the only finding of fact the Magistrate 
made is the one to which I have just referred. The 
appellant admitted in the Court below being a monthly tenant 
and receiving the notice to quit. 

The appellant in his Defence in the lower Court 
raised the issue that the respondent did not require the 
premises "for his own use and occupation" and t ha t his 
clai m was not bona fide. 

If the Magistrate considered t he evidence in 
support of that defence it does not app ear in his judgment . 

I have experienced some diffic ulty in decid ing 
what flat the appellant occupied. The resp ondent in his 
Statement of Claim alleged there was a two storied building 
at 74 Suva Street containing two flat s on the ground floor 
and three flats on the first floor. It also alleges the 
appe llant occupied flat No.1 on the ground floor. The 
appella nt admitted these facts in his Defence. 

In evidence before the Magistrate the respondent 
ga ve conflicting evidence. He said in evidence in chief 
there was a two storied building on his la nd in which 
there were tw o flats, one of which was occupied by the 
appel lan t. He then mentions there are two buildings both 

dOub le storied one with two flats and the other with six 
flats. He said the appellant was occupying a flat in the 
six flat building . 

He said he wanted the flat for his own use and 
that his son, who was living wit h him at the time, wanted 
the flat . 
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The respondent also stated he lived in Marlows 

Road in a 3 bedroom house in which 7 people lived. He 
wan ted the flat so one or two of his children could live 

the re. 

In cross - examination he said he wanted the flat 

for his own use and went on to say he wa nted the flat for 

his 21 year old son. 

He added to the confusion by then stating the 
appellant was in top f lat No.1. 

I am unable to determine what flat the appellant 
occup ies but the respondent admitted that when he gave the 
appellant notice to vacate two of his flats were vacant. 

In his notice to the appellant the respondent 
did not offer the appellant one of the two vacant flats and 
he sought possession on the grounds that the flat was 
required for the respondent IS own use. 

It was established in evidence that. before the 
notice to quit was given. the appellant had successfully 
applied to the Fair Rents Board to fix the rent. It was 
fixed at a sum below that charged by the respondent . 

I have mentioned only the evidence of the 
respondent since the Magistrate has not dealt with the 
evidence in his judgment. The admissions made by the 
respondent can be treated as facts . 

The Magistrate did not properly consider the 
evidence before him. The respondent I S admissions raises 

a very strong inference that the premises were not bona fide 
re quired by him. Apart from t~two vacant flats at the 
time he gave the appellant notice. the respond ent gave 
evidence of te na nts moving out and new tenants moving into 

his flats. When asked why his son did not move into one of 
the vacant flats the respondent said his son wanted to stay 
in No . 1 flat (pr es umably the flat occupied by the appellant) . 
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The Magistrate arru did not properPy consider 

whether the respondent wanted the premises for his own 
occ upation as a dwelling house. 

The premises are in Suva Street whereas the 

resp ondent lives with his family in Marlows Road. 

The Fair Rents provision, section 19(1 )(e), differs 
fr om the United Kingdom provision in schedule l(h)(i) of 
th e Rent and Mortgage Interest Restrictions (Amendment) 

Act 1933 (c32). This is a provision enabling a Court to 
make an order against a tenant f or possession of a dwelling 
house without proof of suitable alternative accommodation, 
where the dwelling house is reasonably required by a land ­
lord for (i) himself; or (ii) any son or daughter of his 
over eighteen years of age or ( i ii) his father or mother. 

Despite the different provisions the United Kingdom 
authorities do assist on the issue whether the dwelling 
hous e was required by the respondent . 

The United Kingdom provision uses the wo rd s "for 
himself" whereas the Fiji provision uses the words "for his 
own occ-upation" . 

In my view the difference between thes e two sets 

of words is significant. I will return to consi deration of 

this matter after considering United Kingdom authorities . 

In Smith v. Penny (1946] 2 All E.R. 672 it was 
held that the words "for himself" should not be strictly 
interpreted as meaning occupation f or residence by the 
landlord personally, but should be interpreted as covering 
the case of his wanting the house as a family house, whether 
he intends to live in it himself or is unable to do so for 
some special reason. The landlord in this case was a 

publican and was compelled to live on the licens,ed premises. 

He wanted his own house for occupation by his two young 

children and a housekeeper employed to look after them. 
He was separated from his wife. An order for possession 
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was made. 

In Richter v . Wilson [1963J 2 All £OR. 33 5 the 

cour t of Appeal he l d that the test whether the landlord 
requ ired the upper floor of a residence for himself was 
wheth er. if he recovered possession , there would be two 
hou seholds or a single household in the house. On the facts 
th e married couple he proposed to instal in the upp er floor would 
be a separate household and accordingly he woul d not occupy 
th at floor as a residence for hi mself an d was not entitled 
t o an order for possession . 

The Court in Wi lson IS case distinguished Smith v. 

Penny. Willmer L.J. said at p. 337 : -

"B a Sically it was a case in which he required 
the accommoda ti on for his children; i .e. 
persons who could fairly be said to be an 
emanation of himself; and this court decided 
that in those Circumstances such a pl aintiff 
does reasonably require the prem ise s as a 
reSidence for himself . Both Scott L. J. and 
Somervell l . J . made it clear in their jud gm ents 
that the word "himself" must include a man's 
wif e and ch il dren .... ..... " 

In Richter's case reference was made to the 
unrep orted case Of Bloomfield v . Westley (July, 196 2 ) i n 
which Lord Denning made the follo wing remarks : -

"I can und erstand that there may be cases where 
a landlord or landlady - it may be a young 
couple who have an add iti on to their fa mily by 
way of chi ld ren . or it may be a couple who want 
to take in an aged parent - could quite 
reasonably claim an extension to t heir premises 
on the ground that the extension was reasonably 
required as a residence for a member of the 
fami ly , I Quite agree that that is a reasonable 
and a likely wa y in which this Act !the Ren t 
and Mortgage Interest Res tir ctions {Amendment) 
Act, 1933, Sch. 1, para . (h) 7mi gh t operate . 
My trouble in this case is to bring the facts 
within such a principle as was sug gested. I 
would agree that if this niece had been a 
member of the family before and wa s comin g back 
to live with her aunt . there mig ht be more in it ; 
or if there was clear evidence that she was comin g . 
so to speak, to be a member of the family, to 
act as a nurse or as a da ughter helping he r mot her, 
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this case, when the plaintiff has said that the 
niece would have her own kitchen and would have 
her own separate flat. it seems to me that the 
judge must have found that the niece was go i ng 
to be in separate occupation of the top fl oo r 
on her own account and not as a member of the 
aunt' 5 fami ly . . ... . on that view of the facts 
/Ehe plaintiff7 does not require it as a 
residence for nerself; she requires it as a 
residence f or her niece, and that is not one 
of the conditions under which the court can 
make an order for possession under the Rents 
Ac t 5 • II 

The three English cases I have referred to are of 

some assistance albeit the wording of the Un it ed Kingdom 
Act is different. 

Quite apart from the fact that the words "for 
himsel f" and "for his own occupation" are different, on 
the facts in this case I would not hold that the respondent 
wanted the premises "for himself" . 

The words "fo r himself" do not necessari ly 

connote that the landlord must personally occupy the 
prem ises as was held in Smith's case. Howeyer, the words 
I'for his own occupation" used in the Fiji Act clearly 
indicate tha t the landlord must require the premises 
to live in himself with or without his family . 

The respondent's family house is at Marlo ws Road 

and the evidence is quite clear that he intends to provide 
a separate house for his son who is marrying shortly, if 

he has not already married . He cannot on the facts require 
the premises "for his own occupation". There was no 
eyidence he e ye r intended to occupy the premises himself. 

The Magistrate erred in law, on the fa cts which 

he found, in applying those facts to the legal issue he 
had to decide. The facts did not establish that the 
premises were required by the respondent "for h is own 

occupati on" and the Magistrate should have so f ound . 
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The United Kingdom Act has special provis ions for 

the situation where a landlord reas onabl y requires 
poss ession of premises for any son or dau ghte r of his over 
18 years of age or for his mothe r and father. 

The Fair Rents Act has no such provisions . In 

a countr y where more than half the population lives in 
close knit family groups, which include married children 
and their families, it may be that there should be similar 

provisions but that is a matter for the legislat ure to 

deci de. 

Even had th~ United Kingdom provisions been in force 
here the respondent may have experienced difficulty in 
gett ing an order. With somanyof his flats falling vacant 

he wou ld find it difficu lt to establish the premises were 
Il re asonab ly required" by him. The tenant, also if the 

Uni ted Kingdom provisions applied woul d have no diff i culty 
in establ ishing that "greater har dship" would be caused by 
gra nting the order than in refusing it . 

The appe al is allowed. The Magi strate's order 
is set aside and the respondent's claim dismissed with 
cost s to the appellant of this appeal and of t he Cou r t 
bOel ow. 

SUVA, 

ib'-r:. August , 1982. 

( R. G. Kermode) 
JUDGE 




