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'I'tlis a ppeal W dS ...l.llowed at the conclusion of the 

hearing when the conviction and sentence entered against 

appellant were set aside . The reasons for judgment were 

reserved to be given later and this I now proceed to do. 

Appellanf was on his D.lJln plea convicted of incest 

contrary to section 178 of the Penal Code and was sentenced 

to three years ' imprisonment . He was not legally represented 

at his trial . 

The particular5 of offence alleged that on 9th 

November 1981 at Lami appellant had s exual intercourse with 

sumintra Devi dlo Dula i Ram , who is and was to his knowledge 

At the hearing of the appeal it became very evident 

after appellant's father had given evidence pursuant to 

section 320(1) of the Criminal procedure Code that appellant 
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and the complainant who wer e alleged to be brother and sister 

i n fact have no blood re~ionship. The fac t was that 

complainant ' s fat her was a n Indian by race a nd her mother was 

a Fij ian and indeed the compldinant herself strongly r eflected 

her racially mixed parentage with her Piji a n stock showing a 

Ii t Ll e:: s hdde .s Lr'onS;JCl' . Whd l hild happened was that the 

complainant had been taken into the family .by appellant ' s 
. 

paren ts , both In(li<ln by r ,Jc "-' , when s he was still an infant 

and the arrangement wa s necessita ted by the untimely death 

of c ompl ait],ant ' s parenr s . 1\1 though no legal adoption as such 

of the complainant was effected her new "parents " register ed 

her under their names as their own daughter under the Births, 

De a ths and Marriages Regi stra t io n Act . Since then complaina n t 

urew up with and became very much part of the family which f or 

her pur r she .1 1 so reg.Jrdr; u'; very much her own . To her 

adopted purcnt~ I crcdi. 1 ~;hc hdS been treated and well cared for 

as a member of the family all thes e years . She is now eighteen. 

The essence of the offence of i ncest is that s exual 

intercourse between persons related by affinity within the 

forbidden degrees such as that between a brother and s i ste r 

mus t be proved . In the presenl case as has bee n noted t here 

is no relationshi p by dffi nity betwee n appellant and 

complainant a nd for t hi s reason the conviction entered agai nst 

,appellant could not be ~usL,J.l ned . 

In tbe !'c!;ul t the uppc..11 WdS allowed and the conviction 

,cmd sen lence ~et aside . 

Suva , 
16th June 19C2 . 

(T . U. Tuivaga) 
Chief Justice 


