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The appellant was charged with the offence of rape

.contrary to section 149 of the Penal Code or 1n the alfernaulve +he
offence of defilement of a girl under 13 years of age contrary i
Section 155(1) of the Penal Code. When the appellant was fl{skrbefqre
the court he was puf to his election and elected tolbe tried‘by %he
lagistrate's Court. He pleaded not guilty to the offences. After
various adjournments, on 19th May, 1982 the nmagistrate decided that,

in spite of the appéllant's election, the case ought to be tried by the
Supreme Court. Consequently the case came;on fer P.I. on 30%th June,
1982. Before the hearing began counsel for the appellant argued for the
appellant to be tried by the magistrate's court, but his argument wes
rejected. Then during the middle of the evidence of the complainant
counsel for the appellant again applied for the P.I. ft¢ be converted
into a trial proper.  To this application the magisirate agreed and set
aside his previous ruling. Nobody thought to ask the appellant what
his choice was and the cuse proceeded. After hearing all the evidence
including that of the eppellant the magistrate found him gullty on

the alternative count of defilement and sentenced him to three years'
imprisonment. The appellant nowlappeals against his comvietion ard

-gentence.

in additional ground of appeal filed just before the heaiing
of the appeel claims that since the ‘magistrate did not obtain the consent
of the appellant before proceeding to summary trial the trial was a

nullity. Section 4(1) of the Criminal Procedure Code provides that an -
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Lrat been obtained. In this cogse the consent of the appellant had

obbtainad, bubt defence counael srpgusd that that consent ce

any el fect once the magistrate decided the case should be
cme Dourt, and that when he changed his mind the magisirate
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the trisl a nuility? 1f the appeliant hed not been put to his election

ot all, the trial would: nave been a nullity. The accused pers

ghould be told his rights ond asked to elect. Heowever in this casc the

appe? ant had been ssked to elect and hed-elected summary trial.
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to ahow that he cever retracted that election, in fact from

hapoened subsequently it is gulte clear that he never refract

it and thet he wished to be tried by the maglasirate. There is no resson
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to find that, becaouse the magilstrate, in spite of defence objections,
decided that there should be a P.I. that the &ppollant's election

lapsed or cepsed to bs valid, end I have not been referred o any
authori

which would lend me to the opinion that that 48 so.

The additional ground of appeal therefore fails and T rejoot

the argument thet the trial was a nullity. S,

Vith regord to the other grounds of appealy ground 1{a;

cds othat the nmuristrate fd:l adequately and promlﬂlv to evaluate tha

a4

evidense of the prosecutlon witnesges, particularly ss tothe major

4 .

contredictions and inconuistenciecas. Coungels! subriassions deanl with o

A

number of contradictions snd inconolstencies including conflicts wi

previous statements to the polics., But, 1t cannot be said that the

strote did not fully and properly evalualte thom. He

himself as to law on Uhe point, he said thet he had cereiul
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noted the various discrepancies. In his view they were minor and a6t

~more than one misghl expect they
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nopround Tiby, that the maglstrate filed to direct himseld
the enus of proof, I point first of all to the passzage
where he ssys Y1 have glven full and careful

to the evidence of the azcused on oath bearing.in mind
that thn omug of establishing the gudlt of the accused beyond all
zapongible doubl rests upon the prosecution. Mo onus lies upon the

ith on experienced magiatrate 3t must be presumed that he

in mind the basic principle of where the onus of preol

age I have guoted magkes 1t gquite clear that he did ear
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Also with regard fo the evidence of the
He

f the need to corrcborate her evidence. did not in as

in a rape or defilement case it was dangerous

on the evidence of the complainant without corroboration,

it would be danpgerous to convict
nce of the young

ed himself that it waz unsafe to base a conviction on a-
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the accused -

zird unliess her evidence was corroborated.

:onf ssion if there was no corroborative evidence.
S0 far as ground 1[6) relating to the medical evidehce is.
concerned the magistrate did deal with it but found that iﬁAva§ ¢dnf"f
b
and of no assistance to ecither party so that he placed no reliance. on
it I don't think that can be quite right, because there was evidence
%ﬁét the hymen was ruptured, which as Dr. Husunamasi said could‘have been

céused by
he difficul

“days later

and althoughn

the forced introduction of an object,

Dr. Musunamasi t1ill almost a month after the alleged incident.
she

acgthetic beo
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Ly arose pavhapo because the girl was not examined by
Three

ause of vaginal bleeding. At

0ld scarring was Tound on the hymen the only finding was
that time wos caused by normal menstrustion. lo

in court inrespect of this report, nce guestions

sere asked about the old scarring cn the hymen, or whether this could
be consistent with intercourse or attempted intercourse. So it could
10t be said that the hospitalmport conflicted with Dr. MNusunamasi'
V.&ence, ard in fact Dr, Musunamasi gaid-in the witness box that the
Teport in no way gave hiz grounds to change Lis view that the injury
to the hymen vas consistent with intercourse. e this groumd of appesa

also fails.
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was sent to Lautola Hoaspital for examination under an— .

g hospital she was exam*ncd
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But it mnv be relevant thot there wos a finding ef nQrmnl‘

monotruation, hecause for some- time after the alleged intdroourse

the cirl atiributed bleeding frém her vagina asg being‘mehstruation, anad

go 1t might have peen. Whether it was also éauséd by rupture of the

nymen has not actuslly been proved bevond a rensonable doubt.

Ground 1 {d) that the megisirate d1id not direct himself that
on the totality of the evidence there was serious doubt, in view of the

reviocus arounds of appesl, cammoct be sustained.
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trounds 2 and 3 relate to t he charge and caution statement
taken from the appellant. The appellant was taken to the police.staﬁ.ﬁﬁ
in cuatody on 19th January, 1982 and interviewed, the intervicw being,
recorded in the form of gquestions and answers. The interview concluded
at 12.720, and at 1.10 p.m. the appellant wes charged end cautioned,
whereupon he is alleged to have made @ short statement Yo~ the ef fect that

what he had smd in his interview was true and he hed done wrong.

oo ;
The namiasibility of the statements wos ch&llenged'&hd a
trizl within a trial was held. It was claimed by the appellaﬁt thet the
stotencn ts were not voluntary, that they were fabrications and that,
force had been used. The appellant gave eviderce of assaults on him,
and said he did not understand since he spoke Telegu and not Hindi
(the language used by the police). Also that he was ferced to put his
thunbprint on the_statements ~ even though he was guite capable of

signing his name in Nnglish.

For some reason the magistrate refused to admit the interview
record but admitted the charge and caution statement. He made no
finding on the question of assault or the thumbprints, merely remarking
that Lhey were incidental observatlons. What that means 1 don't know
bocnuse these matters were in fact very relevamn: to the whole question
of sdmissibility. He rejected the interview record on other grounds
which may not have applied to the charge and caubion statement, but it
was vital that he consider the question of assault, and whether the
appeliunt had properly gipned the statement before deciding to admit it.
T+ Follows that the chargs and caulion statement was not properly

admitted.

T+ is clear 1hat the magistrate relied very heavily on tie
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charge und caution slatwnent to provide corroboration {or the cvidince
of the complainant, which as he had pointed out really required
“corroboration. In fact the judgment does not indicate any other piece
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of corrohorali ve evidence, though it says the complainant's evidence
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was amply corroberated.




ot enough evidence - if any at all - to corroborate the girl's
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Without the charge and caulion statement there was clearly
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svidence, and 11 therefore fellows that the Crown had not proved iis

case bevond 2 reasonable doubt. The conviction and sentence are

therefcore set aside and the sppeal succeeds.

| / (I 3
3T Dyke

G. O;,a.

-

Judge

. Lautocka,

9th December, 1902



