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IN [HE SUPREME CORT OF FIJI i o g
- o E CEIVED
AT LABASA |
Apy “llate Jurisdiction o ? ‘ 6 OCT 1982
Civil Appeal No. 1 of 1982 h
RES BUPHLML COQURT
REGIL {RY,
FETWEGN: HARDAYAL son of Ganpat | " Appellant
AND: NATIVE LAND TRUST BOARD © Respondent
essrs. Kato & Co. ' Solicitors for the Appollant

JUDGMEUNT

o The respondent is a statutory body responsible for the
6nfrol and adminiatration of native land in Fiji. Lot 22 Rau Kanace
3af Tabia, Labasa iu land controlled and administered by the Respondent.
¢ Part of that land is at prasent occupied and cultivated by
;the appellant and the appellant has built a house¢ upon it. The
'réﬂpondont claims that the appellant is in unlawful occupaticn of the
_1énd and asks for an order for repossession.

E The pleadings give no indication of the size of the plot
b¢cupied by the appellant, or what sort of land it is - whether it is
‘aéficultural land or land for development or other usage. Nor . they
glve any indication of the period of time dwuring which the appellant
has been in occupation.

3 In his pleadings the defendant claimed that he was in lawful
"bécupation of theland, that he had built a dwelling house and carried
cut substantial development of the land after being given assurance by
a reprcsentativa of the respondent, an& obtaining the consent of the
lmataqalis concerned. He claims to have applied to the Agricultural \
.Tribﬁnal for a tenancy of the land, but his application was rojeéted
apparently becauge it was brought at the wrong time, but he had made a
_further application which was pending at the time of the hbarlng of this
case in the lower court. At that hearing the appellant asked for an
adjournment pending d-termination of the appellant's application to the
T:ibunal. His application for an ﬁdjournment was refused and the l
magistrate procceded to determine the matter, giving judgment for the
~Tespondent. The appellant now appeals against that judgment.
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There are two grounds of appeal. Flrstly that the magistrate

red in findlng that the land was not agricultural land to which the
rlcultural ‘Tandlord and Tenant Act applied, and secondly in not

’aying the hearing t11l after the Tribunal had decided on the appellant's
-pplicgticn for a tenancy.

o So far as the first ground is concerned the magistrate made
fiﬁding that this was not agricultural land which is surprising since
ﬁéfé:was_no evidence as to whether it was agricultursl land or not.

. He added "The fact that the defendant has done somo

ultlvatlon does not make this agricultural land within the definition

n the Agricultural Inndlord and Tenant Act.

his is correct so far as it goes but that doesn't mean that it wasn't
'f;ééuldn't be agricultural Innd. And if it was agricultural land of or
:Xceéding 2% acres in extent it would certain come within the purview
_f £hc'Ag?icu1turq1 Tribunal. As to the extent of ﬁhe land occupied by
hé.afpel}ant no evidence on this was given by the appellant himself,
ut a witness for the respondent said that the cppellant was occupying
bout 2 or 3 acres.

There wes no dispute that apart from the house site he wasg
uitivating this amount of land. So it would seem that the appellant's
pplication for a tenancy could perhaps'be considered by the Tribunal,

_. I was referred by counsel for the respondent to the case of
"Suféf Siprh v. Gurbachan Sinegh, C.A. 9/1980 where it was held that a stay
.$6 thut an application to the Agricultural Tribunal could be dealt with

'WOuid be refused because the Tribunal had no power to consider the
abplication. But in thaf case the area of land effectively occupied by
heiapplicatiOn was only 4-7 acre in extent so there‘wa no way the
7T§ibuna1 could assume jurisdiction. In this case although the matter
is not entircly free from doubt, it sgems at least probable that the
Tribunal would have judsdiction. I don't think I could presume that it
would not have jurisdiction. '

© " It is clear that if the Tribunal were to reject the |
aﬁpellant's application that would be the end of it, becausec the éppellant
cennot establish any other rlght to remain on the land.

_ As to the position of the Trlbunal vis a vis the court, it
h@s pqgrs-to award tensncies which ere not available %o the court, and_
20 long as 1t does not cxceed its statutory given powers the court

éannot interfere with its operations. This has been set cut by the

Fiji Court of Appeal in the case of Azmat Ali v. Vohammed Jalil,

wgivil Appeal No. 44/81, and similarly as in that case there is no
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'gsbn to presume that the Tribunal will not and should not accept

grisdiction in accordance with the terms of A.L.T.A., or that if it
ces so it would not properly decide whether there is or should bte a
enency, exercising powers under Secilion 18 of A.L.T.A. which are not

pén tc this court. In accordance with the views expressed by the

iji Court of Appeal in Azmat Ali's case it would be unfair to deprive
he appellant of the possibility of being granted a tenancy by the
ribunal. To dismiss the appeal would be to pre-empt any decision of
lﬁe Tribunal. " The matter is somewhat ¢omplicated by the fact that the.
‘ppellant withdrew his application to the Tribunal aftdr the magistrate
wled against him so at present fhere 1s no application pending

.efore the Tribunal.

. It in within the powerws of the Supreme Court, az tho

Fiji Court of Appe2l pointed cut in Azmat Ali's case, to make any oxder
nich it considers just in all the circumstances. I think that the
aireat order that T could mike would be to suspend these proceedings

o give the appellant the opporiunity to make a new application to the
ribunal, and to have his application dealt with by the Tribunal,
ithout in any way saying anything to influence the findings of the
Trivunal. In order to ensure thut there is no undue delay on the part
‘of the appellant I will adjourn the preseﬁt proceedings for two wecks.
if by then application has been rmade I will compsider a furtiher.

:édjournmént to await the outcome of the application.

Labasa, G. 0. L. Dyke
.September, 1932 Juige

{V%





