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™is is an spplication by a pleintiff %o have the defence siruck i

out ag frivelous and vexatiocus and disdosine no defence; that it im an
sbuse of eourt vrocesa and that Judgment be entered for the plaineifr,

"he ftatement of "laix alleges that the defendant has been in
illegal vossession and oéoupation since dat Jaruarv, 1979 and claims
special damsges of “2 %00 per anmum feor losa of sarnings by way of
cultivaetion, He ailegﬁs thet no consent of the I'ative Land Trust Board
wae obtained under the Yative land ™rust Ordinance, Section 12.

"here is no indication as to when the defendant went into oceupation
und the pleirtiff for reascns of his own avoided anv indication 88 to
how the defendant came %c be im oscupaticn. Fowever, rim reference ‘o
“ection 12 fsunra’ shows that there must be zore o the “tatemsnt ¢f Cleim

than the plainti®f wae revealing,

The "tatement of Nefence alleges that the plaintif? agreed to sel) R
the land to the defendant for %RONO and thet +he Native Topd Truot Board .1 '
conmented subject to the pleintiff having the tifle transferred to his ‘_d

name, It arpears that the plaintiff wae ssle benef lclary of the former
deceaBsd owner.

It then says that the perties agresd to & sals and tranafer for

£10.000, but it is not apparent why 2 second agresment was necesmary if
the f£iret one was lawful gnd torditionally approved by the Native Lapd
Truet Roard,
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He alleges in his defence that he is appealing sgeinst & decision
¢f "the sgricultural Tribung] refufing to grént him an assignment of
tenancy. _

There i3 also & counter-claim in whicﬁ the deferdant pleoads that
since 1974 he has cultivated the land but the olaintiff hae collected
the cane proceeds snd he asks far an account.

The plairtiff's reply admits =n attempf dealing in the land which
¥ag not consented fo by the Yative ’and Trust Bosrd.

T™n his application to sirike out the defence the plaintiff's affidavit
annaxes the decision of central fegricultural "ribumsl in which the learned
cheirman, “fusrt 7, dismissed the deferdant's appesl &nd uphold the
Agricultural "ribunsl's decision that the defercant wes not ertitled to

a tenarcy or an sssigrment.

The defendant's aprlication %o the Agricultural Tribunsl dated 7th
Decerber, 197C states in section © thereof that "the tenancy" {8 unlewful
in that no corsent of the Yative Yand Trust Board was obtained. "hat
statement 19 ir direct contradiction 4o the gllegation in his Statement of
Maim that conditicnal aorreval had besn granted,

Tn his affidavit in renly the defendant areues that althourh the
“irst sgreerert for sale wng not relied umon he bases higclainm for specific
verformance on the second agreement for sale. o deubt he reliss upon ‘

~iwil tmmen) (0, L0 Y 46/7P, Par "ilas v, “hiun Farayar (in the tvped i

revorts of 1077 “slame TV), Tt {3 nn doubt his contention that tra !
defendant's illepsl vosseasion is referable io the first agreement and

that be is not holding illegnlly under a second agreament which will onale
his possession lawful if the Ustive land Trust Board conments to it.
Rowever, in Fam Hilas's case (supra) consent of the Ustive Land Trust Roard
was zpplied for at once followins the second agreement gnd was obtained,

Irn the irstent case the first agreement was clearly "rescinded" when the
parties agreed to a fregh price, ‘ma the defendant in possesmelon 2s =
result of the "rescinded unlawful sgreement? Is the defendant entitled

to insist that the plaintiff sprly to the Native Tard Trust Beerd for
conisert? If congent iz refused the defendant could not poseibly clain

the right to rerain on the land under the second sgresment, If consent

is given by the "ative land Trust "oard can it be paintained that there

has been no dealing in the land under the secord spresment” Yo doubt

the defendant cn the second agreement being made would expect the plaintiff
to &t once npely for V.7 7T, consert, Tt would be, on the face of 4,
an exsredise in futilitv for him %o move of f the land completely and “hen
to resums ocoupation on recefnt of 17,7 T.7., consert,
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Tn @y view there are maiters for consideration which cgnnot'bé' v
dgcided witheut & hearire on the pleadinre and subrissions thémbﬁ. {
The application to strike out is diswmisssed. The plaintiff -~ L

(appellaﬂt; will pav the defendani‘'s costs,
LANTOKA, / . 'nliama)
19th June, 16f Judre




