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On 15th July 1980 appellant was aFfter trial convicted
Suva Magistrate's Court of larceny as a servant and -
¢eived a suspended priscn sentence of nine months and was .

@*fined $70 or in default two months ! imprisonment.

The appellant appealg agalnst his conviction on the
OIEOW1ng grounds.

a)  The learned trial Magistrate erred in law in
holding that the discrepancies between the various.
witnesges do not affect their credibility, when
such discrepancies in fact must pave, hence there
has been a substantial miscarriage of justice.

(b) - The learned trial Magistrate erred in failing to
take into account the Ffact that the appellant
could not have left the scene without being

. apprehended by PW.2 (and others) and as such his
acceptance of PW.2 (and others) as a witness of
truth 1s wrong. Hence there has been a

substantial miscarriage of jJustice,.

(é) The learned trial Magistrate erred in law in
' rejecting the evidence of the security guard PW.5
in view of the fact that his evidence was ' |
completely contrary to the other prosecution
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wiltnesses and should have been looked at in
the light of the whole ¢of the prosecution case
particularly because of the fact this was the
'énly independent prosecution witness.

_ Grounds (a) and (b) which were argued together

elated to issues of Ffact while (¢) averved that the learned
égistrate erred in law in giving no weight to the evidence of

PW.5 who was the only independent witness in the case and whose 1
vidence materially contradicted that given by PW.2, the main
résecution witness. I will advert to these grounds later but
meanwnile 1t is necessary to review the evidence upon wiich

‘the learned Magistraté based his findings of fact.

Narayan Singh (PW.1l) the manager of Niranjan Ltd. gave
Evidence t¢ the effect that on 19th December 1979 appellant was
employed in the spare parts department of the company at
Grantham Road. B8ix salesmen worked in the same department.

?or some time the company had engaged outside security services
because_spare parts had been missing from the department. On
that day at about 5pm a'surprise check of employees was '
organised by the security officer on duty. PW.1 was present
~when this was done. Employees were told to form intc a line as
they came out of the shop. According to PW.l1 appellant was in
the middle of the line before he broke off from it and went to
the toilet nearby. PW.1's son (PW.2) followed appellant there.
CA little after appellant retursed and was searched by the
:fsecurity officer. When PW.2 returned he brought a spare part
iwith.him and reported to his father {PW.1l) where he found it.
Next day PW.1l confronted appellant with the spare part and
caccused him of stealing it. Appellant denied taking this.
“PW.,1 did not accept appellant's denial and sacked him from his
“job. The matter was reported several days later to the police
following pressure from appellant's Union. ' |

Nirmal Niranian (PW.2) a student who was at the time
“holidaying in Fiji from Australia and son of PW.1 said that on




_th Déqember 1979 he was present when a security check.oh | _
"ployees,from spare parts department was made. The employees
'fé iﬁ a queue. The appellant stood in rear with the spare
rts manager who had followed appellant out of the shop.
I?éllant left the queue before he was éearched to go to the
ilet. PW.2 followed him. Acéording to PW.2 appellant'did not
“into the toilet but made for the hand basin beneath which
_5 a3bucket. PW.2 sald he saw appellant puil'out something
'om”the top of his trousers at the waist band and drop 1t
to'the bucket.. Having done that appellant turned back and
iked out passing PW.2 as he did. No one else was 1n the
_11ét at the time. PW.2 went straight for the bucket which
a5 fi11ed with muddy water and emptied it and inside helfound
1fuel coil which was valued at $37. PW.2 reported his finding
-ofhig father. Together with the security officer they 1ookéd .
'b-fhe appellant but he was by then no longer in the premilses,
: Brij Kumar (PW.3) a salesman at Niranjan's Autoport

r more than three years said that at about 4,45 p.m. on 19th
éémbér 1979 he was closing the windows in the shop when he

aw*appellant putting a fuel coil which was in a plastic bag
$ide his trousers at the waist band. He said he reported the
atter to one of the salesmen named Sharda who in turn répqrted
~3£d the security guard. PW.3 said that at 5 p;m. the éﬁp;qyees
ormed into a line for a security check which was required,
_efsaid he saw appellant leave the line and went to the tdilet.
péllant returned three seconds later and was checked by the
ecurity guard and went away. PW.3 saw PW.2 Follow appeliaﬁt to
fé toilet and when PW.?2 returned he brought with him a Fuel

01l similar to the one he had seen on the counter and which_
?Peilant had put inside his trousers. | ' i

; In cross~examination PW.3 said appellant was about
liree Feet away when he saw him put the coll in his trousérs.
Eqéaid appellant took the coil From the shelf. There iwére
'Our salesmen serving at the counter at the time. Appellani
as”not a salesman but aﬁ employee in the department. PW.3
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d PW.2 came out of the toilet a few seconds behind the

ellant.

: Shardha Nand (PW.4) a salesman for Niranjans in the

re parts department said that on 19.12.79 when he went 1o
'éway his time card he saw appellant tucking something inside
2 trousers. He could not see what 1t was. He sald when he
whfhe security guard he informed him about it, PW.4 szid at
554p;m. they were told to form a queue o be searched by tne
¢ﬁrity guard. He said appellant was in front of him. 'Pw.4
d-when the security guard was about to check appesllant,
pellant moved back behind him and left for the tollet., PW.2
_iowed him there. Appellant who was away for about two o
rée_seCOnds came back from the tecilet just before PW.2. Wren
é'came back he Dbrought with him a fuel coil, |

_ The main features of the prosecutiqn evidence which I
aﬁé outlined in the foregoing seriousiy incriminated the

ellant with regard to the charge before the Court, However
‘his submissions in regard to grounds (a) and (b) in the
etition of appeal counsel for appellént made thes point that

he discrepancies in the evidence between the main prosecution
theéses were such that they could not be regarded as wiliinesses
:}truth or in any event as reliable witnesses. Moreover counsel
ued thet the prosecution evidence relating to the time

pellant and PW.2 were seen to follow each other to the tollet
nd back could not possibly be correct or true because 1f tne
Wltnesses were telling the truth or were reliable it would have
een possible to confront and even apprehend appellant for

1iégad stealing of the Ffuel ccil that same afterncon., No such
hihg was done., It is clailmed therefore that the trial Court
asiwrong in giving credence to their evidence. Having carefully
6h§idered all the submissions presented in this case I accept
hat there were discrepancies in the evidence of prosecution
lﬁnesges. I also accept that there was something faulty about
he time given by the witnesses for the cccurrence of the tollet
lﬂ¢ident, if I may so express myself., However, in the end I have
me to the firm view that these points of contention were .
8ssentially matters relating to details upon which recollection
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~always known to be less than perfect and could never be
solutely accurate, Experience has shown time and time again
w imperfect the human memory is in recalling details of

cidents particularly as in this case the witnesses have been

efore., In this connection it is worthy of note that the ma.n
itnesses nave not been shaken on the broad matters of their
vi&ence concerning what allegedly occurred at Niranjans on

hé7day in question. Accordingly I am unable to accept tnat
hese prosecution wztmesses were unrellable and could not be_

belleved

This brings me to ground (<) in the petition of appea
_lch dwells on the contradiction to be found between the
evidence of PW.5, the security guard and PW.2. PW.5 sald that
ﬁéffuel coil was Found in the toilet in his and Pw.lfs"  '
”feéence by PW.2 after he had checked all the employees, L With
egard to PW.5's evidence the learned Magistrate dealt with it
n this passage from bis judgment: '

: " I can only say that, despite the fact that he
had been 29 years in the police force prior to belng
A securzty guard I found PW.5 was a bad Witness.,

Hls manner in the witness box dld not impress
“me as that of a man who tock care with his evidence.
‘I am certain that he 1s wrong in his account and that
FW. 2 is correct. "

In this assessment of FW.5's evidence this Court
bviousiy has not the advantage of the learned Magistrate who
sgw and heard PW.5 give evidence and for that reason was, I
;hink, better placed than this Court could ever be to properly
evaluate his evidence. In any case PW.1, PW.3 and PW.4 all

gave evidence which corroborated PW.2's evidence that he found

iﬂdo not think there is any proper basis for this Court to
Peject the assessment by the learned Magistrate ©f PW.5!
é?idence. PW,.,5 did see appellant in the queue before hne was
Se&rched and later after he had returned from the toilet,
uch evidence was itselil damning particularly when viewed 1n

sked to recall events which allegedly took place several months

and brought the fuel coil from the toilet, In these circumstance:
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am;it wiil be recalled said they saw appellant put something

de the top front part of his trousers belfore leaving the

“her and said it was a fuel coll that appellant tucked

de his trousers. No sound reasons have been given wiy
3 .and PW.4 should not be treated as independent and rei. Lile

geSSGS. Their evidence strongly implicating appellant with

_ Ancther consideration which this Court has taken into
count in reaching its conclusion in this case was the fact
a%!the appellant did not offer to give any evidence or statement
his own behalf but elected to remain mute. Admittedly

ppellant was exercising his constitutional right and this
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ourse he was perfectly entitled to do. However the ques

e

ﬁ:be asked that in the face of extremely damaging evidence
ddﬁééd by the prosecution against him why appellant did not
eel it incumbent uporn him to answer or explaln away the grave
zééations which had been levelled against him, particularily
TPW.Q, PW.3 and PW.4. Appellant's position was indeed very
é?k at the conclusion of the prosecution case because of the
idence given by PW.3 and PW.4 which had remained unshaken and
controverted.

In all of the circumstances of this case I am

Court to interfere in this case.

In the result the appeal ig dismissed.
. ‘ J /

(T.U. Tuivaga)
Chief Justice




